Today in the United States there
are fifty-two court systerns—
one for each of the fifty states, one
for the District of Columbia,and a
federal system. Keep in mind that
the federal courts are not superior
to the state courts; they are simply
an independent system of courts,
which derives its authority from
Article III, Section 2, of the US.
Constitution. By the power given to
it under Article I of the US.
Constitution, Congress has
extended the federal court system
beyond the boundaries of the
United States to U.S. territories
such as Guam, Puerto Rico, and

7 Ces and Alternative
Dispute Resolution

the Virgin Islands.! As we shall see,
the United States Supreme Court is
the final controlling voice over all
of these fifty-two systems, at least
when questions of federal law are
involved.

Every businessperson will likely
face a lawsuit at some time in his
or her career. Thus, anyone
involved in business needs to have
an understanding of the American
court systems, as well as the
various methods of dispute

L. In Guam and the Virgin Islands, territo-
rial courts serve as both federal courts and
state courts; in Puerto Rico, they serve only
as federal courts.

I

resolution that can be pursued
outside the courts.In this chapter,
after examining the judiciary’s role
in the American governmental
system, we discuss some basic
requirements that must be met
before a party may bring a lawsuit
before a particular court. We then
look at the court systems of the
United States in some detail. We
conclude the chapter with an
overview of some alternative
methods of settling disputes,
including online dispute
resolution.

The Judiciary’s Role in
American Government

Asyou learned in Chapter 1,the body of American law
includes the federal and state constitutions, statutes
passed by legislative bodies,administrative lawand the
case decisions and legal principles that form the com-
mon law These laws would be meaningless, however,
without the courts to interpret and apply them. This is
the essential role of the judiciary—the courts—in the
American governmental system: to interpret the laws
and apply them to specific situations.

As the branch of government entrusted with inter-
preting the laws, the judiciary can decide, among other
things, whether the laws or actions of the other two
branches are constitutional. The process for making
such a determination is known as judicial review.
The power of judicial review enables the judicial

Y
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branch to act as a check on the other two branches of
government, in line with the system of checks and bal-
ances established by the U.S. Constitution.2

The power of judicial review is not mentioned in
the Constitution (although many constitutional schol-
ars conclude that the founders intended the judiciary
to have this power). Rather, this power was explicitly
established by the United States Supreme Court in
1803 by its decision in Marbury v. Madison,3 in which
the Supreme Court stated, “It is emphatically the
province and duty of the Judicial Department to say

2. In a broad sense, judicial review occurs whenever a court
‘reviews” a case or legal proceeding—as when an appellate
court reviews a lower court’s decision. When referring to the judi-
ciary’s role in American government, however, the term judicial
review is used to indicate the power of the judiciary to decide
whether the actions of the other two branches of government do
or do not violate the US. Constitution.

3. 5US.(1 Cranch) 137,2 LE4.60 (1803).
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what the law is. . If two laws conflict with each
otherthe courts must decide on the operation of each.

. So if the law be in opposition to the
Constitution . . [t]he Court must determine which
of these conflicting rules governs the case. This is the
very essence of judicial duty” Since the Marbury v.
Madison decision, the power of judicial review has
remained unchallenged. Today, this power is exercised
by both federal and state courts.

Basic Judicial Requirements
Before a lawsuit can be brought before a court, certain
requirements must be met. These requirements relate

to jurisdiction, venue, and standing to sue. We examine
each of these important concepts here.

Jurisdiction

In Latin, juris means“law] and diction means “to speak”
Thus,“the power to speak the law” is the literal mean-
ing of the term jurisdiction. Before any court can
hear a case, it must have jurisdiction over the person
(or company) against whom the suit is brought (the
defendant) or over the property involved in the suit.
The court must also have jurisdiction over the subject
matter of the dispute.

Jurisdiction over Persons or Property
Generallya particular court can exercise in personam
Jjurisdiction (personal jurisdiction) over any person or
business that resides in a certain geographic area. A
state trial court, for example, normally has jurisdictional
authority over residents (including businesses) of a par-
ticular area of the state, such as a county or district. A
state’s highest court (often called the state supreme
court)* has jurisdictional authority over all residents
within the state.

A court can also exercise jurisdiction over property
that is located within its boundaries. This kind of juris-
diction is known as in rem jurisdiction, or “jurisdic-
tion over the thing” For example, suppose that a
dispute arises over the ownership of a boat in dry dock
in Fort Lauderdale, Florida. The boat is owned by an
Ohio resident, over whom a Florida court normally

4. As will be discussed shortly, a state’s highest court is often
referred to as the state supreme court, but there are exceptions.
For example, in New York the supreme court is a trial court.
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cannot exercise personal jurisdiction. The other party
to the dispute is a resident of Nebraska. In this situa-
tion, a lawsuit concerning the boat could be brought
in a Florida state court on the basis of the court’s in
remn jurisdiction.

Long Arm Statutes. Under the authority of a state
long arm statute, a court can exercise personal juris-
diction over certain outofstate defendants based on
activities that took place within the state. Before a
court can exercise jurisdiction over an out-ofstate
defendant under a long arm statute, though, it must be
demonstrated that the defendant had sufficient con-
tacts, or minimum contacts, with the state to justify the
jurisdiction.® Generally, this means that the defendant
must have enough of a connection to the state for the
judge to conclude that it is fair for the state to exercise
power over the defendant. For example, if an out-of-
state defendant caused an automobile accident or
sold defective goods within the state, a court will usu-
ally find that minimum contacts exist to exercise juris-
diction over that defendant. Similarly, a state may
exercise personal jurisdiction over a nonresident
defendant who is sued for breaching a contract that
was formed within the state.

Corporate Contacts. Because corporations are
considered legal persons, courts use the same princi-
ples to determine whether it is fair to exercise jurisdic-
tion over a corporation.5 A corporation normally is
subject to personal jurisdiction in the state in which it
is incorporated, has its principal office, and is doing
business. Courts apply the minimum-contacts test to
determine if they can exercise jurisdiction over out-of-
state corporations.

The minimum-contacts requirement is usually met
if the corporation advertises or sells its products within
the state, or places its goods into the “stream of com-
merce” with the intent that the goods be sold in the
state. For example, suppose that a business is incorpo-
rated under the laws of Maine but has a branch office
and manufacturing plant in Georgia. The corporation
also advertises and sells its products in Georgia. These
activities would likely constitute sufficient contacts

5. The minimum-contacts standard was first established in
International Shoe Co. v. State of Washington, 326 US.310,66 S.Ct.
154,90 L.Ed.95 (1945).

6. In the eyes of the law, corporations are “legal persons™—enti-
ties that can sue and be sued.See Chapter 38.
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with the state of Georgia to allow a Georgia court to  merce. Determining what constitutes minimum con-
exercise jurisdiction over the corporation. tacts in these situations can be more difficult, as the

Some corporations, however,do not sell or advertise following case—involving a resort hotel in Mexico and
products or place any goods in the stream of com- a hotel guest from New Jersey—illustrates.

|CASE 21 Mastondrea v. Occidental Hotels Management S.A.
1 Superior Court of New Jersey, Appellate Division, 2007. 391 N.J.Super. 261, 918 A2d 27.
lawlibrary.rutgers.edu/search.shimi?

¢ Background and Faets libgo Tavel, Inc, in Ramsey, New Jersey, with Allegro Resorts
Management Corporation (ARMC), a marketing agency in Miami, Florida, placed an ad in the Newark
Star Ledger, a newspaper in Newark, New Jersey, to tout vacation packages for accommodations at the
Royal Hideaway Playacar, an all-inclusive resort hotel in Quintana Roo, Mexico. ARMC is part of Occidental
Hotels Management, BV, a Netherlands corporation that owns the hotel with Occidental Hoteles
Management S.A, a Spanish company. In response to the ad, Amanda Mastondrea, a New Jersey resi-
dent, bought one of the packages through Liberty Travel, a chain of travel agencies in the eastern United
States that Libgo owns and operates. On June 16, 2003, at the resort, Mastondrea slipped and fell on a
wet staircase, breaking her ankle. She filed a suit in a New Jersey state court against the hotel, its own-
ers, and others, alleging negligence. The defendants asked the court to dismiss the suit on the ground
that it did not have personal jurisdiction over them. The court ruled in part that it had jurisdiction over the
hotel. The hotel appealed this ruling to a state intermediate appellate court.

IN THE LANGUAGE OF THE COQURT
PAYNE, J.A.D. [Judge, Appellate Division]

It is unquestionably true that the Hotel has no direct presence in New Jersey * * =
[T]he Hotel’s operations are located in Quintana Roo, Mexico.The Hotel is not registered, licensed
or otherwise authorized to do business in New Jersey.It has no registered agent in this state for ser-
vice of process, and it pays no state taxes. The Hotel maintains no business address here, it has
never owned property or maintained any bank accounts in this state, and it has no employees in
New Jersey.

However, * * *“Tour Operator Agreements” between the Hotel and Libgo * * = provide
that the Hotel will allot a specific number of rooms at its resort to Libgo at agreed-upon rates. Libgo,
as “tour operator” is then authorized by the Hotel to book those rooms on behalf of Libgo’s cus-
tomers. Pursuant to the contract, Libgo is required to provide the Hotel with weekly sales reports
listing the number of rooms booked by Libgo and the rates at which those rooms were booked. It
must also confirm all reservations in a writing sent to the Hotel.

Courts have generally sustained the exercise of personal jurisdiction over a defendant who, as a
party fo a contract, has had some connection with the forum siate [the state in which the lawsuit is
filed] or who should have anticipated that his conduct would have significant effects in that state.
Here, the Hotel entered into a contract with a New Jersey entity, Libgo, which agreed to solicit busi-
ness for the Hotel and derived a profit from that solicitation through sales of vacation packages.
Although Libgo’s business extends beyond New Jersey and throughout much of the East Coast, at
least part of its customer base resides in this state. Likewise, as a result of this contract, the Hotel
purposefully and successfully sought vacationers from New Jersey and it derived a profit from
them. Therefore, the Hotel should have reasonably anticipated that its conduct would have signifi-
cant effects in New Jersey. [Emphasis added.]

*

* * *

a.In the “SEARCH THE N.J. COURTS DECISIONS” section, type “Mastondrea” in the box, and click on “Search!” In the result,
click on the case name to access the opinion. Rutgers University Law School in Camden, New Jersey maintains this Web site.
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* [A]ldditional evidence of purposeful acis in New Jersey exists that fairly can be attrib-

uted to the Hotel and that are causally connected to plaintiffs decision to purchase the Hotel’s

vacation package * *
Hoteland* * *ARMC* =

* , [including] an ongoing, but undefined, relationship between the
* .ARMCisa marketing organization that solicits business inthe

United States for the “Occidental Hotels & Resorts a group of which the defendant Hotel is a part.
ARMC does not have any direct contact with any of the potential customers of the various hotels
that it promotes, and it does not itself sell travel or vacation packages. However, [ARMC] * * =
works closely with Libgo in developing marketing strategies for the Occidental Hotels & Resoris in
the New Jersey area pursuant to cooperative marketing agreements between ARMC and Libgo.

* * * *

* *

Ledger on four occasions, including one in January *

a vacation there.

We are satisfied * * * that *

* [T]he defendant Hotel was featured, singly, [in 2003] in advertisements in the Newark Star

* *  priorto plaintiff's decision to book

* * ARMC was operating [on behalf] of the Hotel when

ARMC entered into cooperative marketing agreements with Libgo, and that ARMC’s extensive con-
tacts with Libgo in New Jersey regarding the marketing plan, together with the New Jersey fruits of
that plan, can be attributed to the Hotel for jurisdictional purposes.

We are further persuaded that the largeted advertising conducted pursuant fo the cooperative
marketing agreement on behdlf of the Hotel provided the minimum contacts necessary to support

£ *

* jurisdiction in this case. [Emphasis added.]

® Decision and Remedy The state intermediate appellate court affirmed the lower court’s rul-
ing. The appellate court concluded that the hotel had contacts with New Jersey, consisting of a tour
Operdtor contract and marketing activities through ARMC and Libgo, during the relevant time period

and that, in response to the marketing,
was sufficient to support the assertion of .

Mastondrea booked a vacation at the hotel “[TThis evidence

- persondl jurisdiction over the Hotel in this State”

€ What If the Facts Were Different? /f Mastondrea had not seen Libgo and Allegro’s ad,
but had bought a Royal Hideaway vacation package on the recommendation of a Liberty Travel
agent, is it likely that the result in this case would have been different? Why or why not?

¢ The Glebal Dimension What do the drcumstances and the holding in this case suggest to

o

Jurisdiction over Subject Matter Subject-
matter jurisdiction refers to the limitations on the types
of cases a court can hear Certain courts are empow-
ered to hear certain kinds of disputes.

General and Limited Jurisdiction. In both the
federal and the state court systems, there are courts of
general (unlimited) jurisdiction and courts of limited
Jurisdiction. A court of general jurisdiction can decide
cases involving a broad array of issues. An example of
a court of general jurisdiction is a state trial court or a
federal district court. An example of a state court of
limited jurisdiction is a probate court. Probate courts
are state courts that handle only matters relating to the
transfer of a person’s assets and obligations after that
person’s death, including issues relating to the custody
and guardianship of children.An example of a federal
court of limited subject-matter jurisdiction is a bank-

a business firm that actively attempts to attract customers in g variety of jurisdictions?

e

rupicy court. Bankruptcy courts handle only bank-
ruptcy proceedings, which are governed by federal
bankruptcy law (discussed in Chapter 30).

A court’s jurisdiction over subject matter is usually
defined in the statute or constitution creating the
court.In both the federal and the state court systems, a
courts subjectmatter jurisdiction can be limited not
only by the subject of the lawsuit but also by the sum
in controversy, whether the case is a felony (a more
serious type of crime) or a misdemeanor (a less seri-
Ous type of crime), or whether the proceeding is a trial
or an appeal.

Original and Appeliate Jurisdiction. A court’s
subject-matter jurisdiction is also frequently limited to
hearing cases at a particular stage of the dispute.
Courts in which lawsuits begin, trials take place, and
evidence is presented are referred to as courfs of
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original jurisdiction. Courts having original jurisdic-
tion are courts of the first instance, or trial courts. In
the federal court System, the district courts are trial
courts. In the various state court systems, the trial
courts are known by different names, as will be dis-
cussed shortly.

Courts having appellate jurisdiction act as review-
ing courts, or appellate courts. In general, cases can be
brought before appellate courts only on appeal from
an order or a judgment of a trial court or other lower
court.In other words, the distinction between courts of
original jurisdiction and courts of appellate jurisdic-
tion normally lies in whether the case is being heard
for the first time.

Jurisdictien of the Federal Courts
Because the federal government is a government of
limited powers, the jurisdiction of the federal courts is
limited. Federal courts have subject-matter jurisdiction
in two situations.

Federal Questions. Article III of the US.Constitution
establishes the boundaries of federal judicial power.
Section 2 of Article II states that “[t]he judicial Power
shall extend to a]l Cases, in Law and Equity, arising
under this Constitution, the Laws of the United States,
and Treaties made, or which shall be made, under
their Authority” In effect, this clause means that when-
ever a plaintiffs cause of action is based, at least in
part,on the US. Constitution, a treaty, or a federal law,
a federal question arises, Any lawsuit involving a
federal question comes under the judicial authority of
the federal courts and can originate in a federal court.
People who claim that their constitutional rights have
been violated, for example, can begin their suits in a
federal court. Note that in a case based on a federal
question, a federal court will apply federal law.

Diversiiy of Citizenship. Federal district courts can
also exercise original jurisdiction over cases involving
diversity of citizenship. This term applies whenever
a federal court has jurisdiction over a case that does
not involve a question of federal law. The most com-
mon type of diversity jurisdiction has two require-
ments:” (1) the plaintiff and defendant must be
residents of different states,and (2) the dollar amount

7. Diversity jurisdiction also exists in cases between (D aforeign
country and citizens of a state or of different states and @) citi-
zens of a state and citizens or su bjects of a foreign country These
bases for diversity jurisdiction are less commonly used.

in controversy must exceed $75,000. For purposes of
diversity jurisdiction, a corporation is a citizen of both
the state in which it is incorporated and the state in
which its principal place of business is located. A case
involving diversity of citizenship can be filed in the
appropriate federal district court. If the case starts in a
state court, it can sometimes be transferred, or
‘removed; to a federal court. A large percentage of the
cases filed in federal courts each year are based on
diversity of citizenship.

As noted, a federal court will apply federal law in
cases involving federal questions. In a case based on
diversity of citizenship, in contrast, a federal court will
apply the relevant state law (which is often the law of
the state in which the court sits).

Exclusive versus Concurrent Jurisdiction
When both federal and state courts have the power to
hear a case, as is true in suits involving diversity of citi-
zenship, concurrent jurisdiction exists. When cases
can be fried only in federal courts or only in state
courts, exclusive jurisdiction exists. Federal courts
have exclusive jurisdiction in cases involving federal
crimes, bankruptey, and most patent and copyright
claims; in suits against the United States; and in some
areas of admiralty law (law governing transportation
on the seas and ocean waters). State courts also have
exclusive jurisdiction over certain subjects—for exam-
ple, divorce and adoption. When concurrent jurisdic-
tion exists,a party may choose to bring a suit in either
a federal court or a state court.

Jurisdiction in Cyberspace

The Internet’s Capacity to bypass political and geo-
graphic boundaries undercuts the traditional basis on
which courts assert personal jurisdiction. This basis
includes a party’s contacts with a court’s geographic
jurisdiction. As already discussed, for a court to com-
pel a defendant to come before it, there must be at
least minimum contacts—the presence of a salesper-
son within the state, for example. Are there sufficient
minimum contacts if the only connection to a juris-
diction is an ad on a Web site originating from a
remote location?

The “Sliding-Scale” Standard Gradually, the
courts are developing a standard—called a “sliding-
scale” standard—for determining when the exercise
of personal jurisdiction over an out-ofstate Internet-
based defendant is proper. In developing this stan-
dard, the courts have identified three types of Internet
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business contacts: (1) substantial business conducted
over the Internet (with contracis and sales, for
example); (2) some interactivity through a Web site;
and (3) passive advertising. Jurisdiction is proper for
the first category, is improper for the third,and may or
may not be appropriate for the second.? An Internet
communication is typically considered passive if peo-
ple have to voluntarily access it to read the message
and active if it is sent to specific individuals.

In certain situations, even a single contact can sat-
isfy the minimum-contacts requirement. In one case,
for example, a Texas resident, Connie Davis, sent an
unsolicited e-mail message to numerous Mississippi
residents advertising a pornographic Web site. Davis
falsified the “from”header in the e-mail so that Internet
Doorway appeared to be the sender. Internet Doorway
filed a lawsuit against Davis in Mississippi, claiming
that its reputation and goodwill in the community had
been harmed.The federal court in Mississippi held that
Davis’s single e-mail to Mississippi residents satisfied
the minimum-contacts requirement for jurisdiction.
The court concluded that Davis, by sending the e-mail
solicitation, should reasonably have expected that she
could be “haled into court in a distant jurisdiction to
answer for the ramifications?

International Jurisdictional Issues
Because the Internet is international in scope, interna-
tional jurisdictional issues have understandingly come
to the fore.The world’s courts seem to be developing a
standard that echoes the requirement of “minimum
contacts” applied by the US. courts. Most courts are
indicating that minimum contacts—doing business
within the jurisdiction, for example—are enough to
exercise jurisdiction over a defendant. The effect of this
standard is that a business firm may have to comply
with the laws in any jurisdiction in which it actively tar-
gets customers for its products.

To understand some of the problems created by
Internet commerce, consider a French court’s judg-
ment against the U.S-based Internet company Yahoo!,
Inc.Yahoo operates an online auction site on which
Nazi memorabilia have been offered for sale. In
France, the display of any objects depicting symbols of
Nazi ideology is illegal and leads to both criminal and
civil liability. The International League against Racism
and Anti-Semitism filed a suit in Paris against Yahoo for

8. For a leading case on this issue, see Zippo Manufacturing Co.
v. Zippo Dot Com, Inc.,952 ESupp. 1119 (W.D.Pa. 1997).

9. Internet Doorway, Inc. v. Parks, 138 ESupp.2d 773 (S.D.Miss.
2001).
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displaying Nazi memorabilia and offering them for
sale via its Web site.

The French court asserted jurisdiction over Yahoo
on the ground that the materials on the company’s
US.based servers could be viewed on a Web site
accessible in France. The French court ordered Yahoo
to eliminate all Internet access in France to the Nazi
memorabilia offered for sale through its online auc-
tions. Yahoo then took the case to a federal district
court in the United States, claiming that the French
court’s order violated the First Amendment to the US.
Constitution. Although the federal district court ruled
in favor of Yahoo, the US. Court of Appeals for the
Ninth Circuit reversed. According to the appellate
court, US. courts lacked personal jurisdiction over the
French groups involved.!? The Yahoo case represents
the first time a U.S. court was asked to decide whether
to honor a foreign judgment involving business con-
ducted over the Internet. The federal appeals court’s
ruling leaves open the possibility that Yahoo, and any-
one else who posts anything on the Internet, could be
held answerable to the laws of any country in which
the message might be received. Concept Summary 2.1
on the next page reviews the various types of jurisdic-
tion, including jurisdiction in cyberspace.

Yenue

Jurisdiction has to do with whether a court has author-
ity to hear a case involving specific persons, property,
or subject matter. Venue!! is concerned with the most
appropriate location for a trial. For example, two state
courts (or two federal courts) may have the authority
to exercise jurisdiction over a case, but it may be more
appropriate or convenient to hear the case in one
court than in the other

Basically, the concept of venue reflects the policy
that a court trying a suit should be in the geographic
neighborhood (usually the county) where the inci-
dent leading to the lawsuit occurred or where the par-
ties involved in the lawsuit reside.Venue in a civil case
typically is where the defendant resides, whereas
venue in a criminal case is normally where the crime
occurred. Pretrial publicity or other factors, though,
may require a change of venue to another community,
especially in criminal cases in which the defendant’s
right to a fair and impartial jury has been impaired.

10. Yahoo! Inc. v. La Ligue Contre le Racisme et I'Antisernitisime,
379 E3d 1120 (Sth Cir2004),cert. denied, __ US.__,126 S.Ct.2332,
164 L.Ed.2d 841 (2006).

11. Pronounced ven-yoo.
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CONCEPT SUMMARY
Jurisdiction

2.1

Type of Jurisdiction Description

Exists when a defendant is located within the territorial boundaries within which

a court has the right and power to decide cases. Jurisdiction may be exercised
over out-of-state defendants under state long arm statutes. Courts have jurisdiction
Over corporate defendants that do business within the state, as well as
corporations that advertise, sell, or place goods into the stream of commerce in

Exists when the property that is subject to a lawsuit is located within the

territorial boundaries within which a court has the right and power to decide

Limits the court’ jurisdictional authority to particular types of cases.

L. Limited jurisdiction—FExists when a court is limited to a specific subject matter,

2. General jurisdiction—FExists when a court can hear cases involving a broad

Exists with courts that have the authority to hear a case for the first time (trial
Exists with courts of appeal and review, Generally, appellate courts do not have

Federal questions—When the plaintiff’s cause of action is based at least in part

on the US. Constitution, a treaty or a federal law;a federal court can exercise

2. Diversity of Citizenship—In cases between citizens of different states when the
amount in controversy exceeds $75,000 (or in cases between a foreign
couniry and citizens of a state or of different states and in cases between
citizens of a state and citizens or subjects of a foreign country),a federal court

Exists when both federal and state courts have authority to hear the same case.
Exists when only state courts or only federal courts have authority to hear a case.
Because the Internet does not have physical boundaries, traditional jurisdictional

PERSONAL
the state.
PROPERTY
cases.
SuBJECT MATTER
such as probate or divorce.
array of issues.
ORIGINAL
courts).
AppPrriATE
original jurisdiction.
FEDERAL 1.
jurisdiction.
Can exercise jurisdiction.
Concurrent
ExcrLusive
JURISDICTION
IN CYBERSPACE

concepts have been difficult to apply in cases involving activities conducted via

the Web. Gradually, the courts are developing standards to use in determining

Standing to Sue

In order to bring a lawsuit before a court,a party must
have standing to sue, or a sufficient “stake”in a mat
ter to justify seeking relief through the court system.In
other words, to have standing, a party must have a
legally protected and tangible interest at stake in the
litigation. The party bringing the lawsuit must have suf-

fered a harm or been threatened with a harm by the
action about which she or he has complained. At
times, a person can have standing to sue on behalf of
another person. For example, suppose that a child suf-
fers serious injuries as a result of a defectively manu-
factured toy Because the child is a minor, another
person,such as a parent or a legal guardian, can bring
a lawsuit on the child’s behalf.
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Standing to sue also requires that the controversy
at issue be a justiciable!2 controversy—a coniro-
versy that is real and substantial, as opposed to hypo-
thetical or academic. For example, to entice
DaimlerChrysler Corporation to build a $1.2 billion
Jeep assembly plant in the area, the city of Toledo,
Ohio, gave the company a ten-year local property tax
exemption as well as a state franchise tax credit.
Toledo taxpayers filed a lawsuit in state court, claim-
ing that the tax breaks violated the commerce clause
in the US. Constitution. The taxpayers alleged that the
tax exemption and credit injured them because they
would have to pay higher taxes to cover the shortfall
in tax revenues. In 2006, the United States Supreme
Court ruled that the taxpayers lacked standing to sue
over the incentive program because their alleged
injury was “conjectural or hypothetical”—that is,there
Was no justiciable controversy13

The State éﬁd
Federal Court Systems

As mentioned earlier in this chapter, each state has its
own court system. Additionally; there is a system of fed-
eral courts. Although no two state court systems are

e
12. Pronounced justish-a-bul.

13. Daz’m[erChlys!er v.Cuno, _US. —. 126 5.Ct.1854,164 LEd.2d
589 (2006).

EXHIBIT 2-1 » The State and Federal Court Systems
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exactly the same, the righthand side of Exhibit 2-1
illustrates the basic Organizational framework charac-
teristic of the court systems in many states. The exhibit
also shows how the federa] court system is structured.
We turn now to an €xamination of these court Systems,
beginning with the state courts. (See this chapter’s
Insight into Ethics feature On pages 38-39 for a discus-
sion of the impact that the use of private judges and
out-of-court settlements is having on the nation’s court
systems and our notions of justice.)

State Court Systems

Typicallya state court system includes severa] levels, or
tiers, of couris. As indicated in Exhibit 2-1,state courts
may include (1) local trial courts of limited jurisdic-
tion, (2) state trial courts of general jurisdiction,
(3 state courts of appeals (intermediate appellate
courts), and (4) the state’s highest court (often called
the state supreme court). Generally; any person who is
a parly to a lawsuit has the Opportunity to plead the
case before a trial court and then, if he or she loses,
before at least one level of appellate court. Finallyif the
Case involves a federal statute or federal constitutional
issue, the decision of a state supreme court on that
issue may be further appealed to the United States
Supreme Court.

The states use various methods to select judges for
their courts. Usually, voters elect judges, but in some
states judges are appointed. For example, in lowa, the
governor appoints judges, and then the general popu-
lation decides whether to confirm their appointment

Supreme Court

of the United Stafes

U.S. Courts
of Appeals

Federal ot — State Courts
Administrative U.s. District gpsencaahzed of Appeals
Agencies Courts et J
= Bankruptcy Couris :
R State Trial State
i > . Courts of General Administrative
* Court o Jurisdicti nci
Infernational Trade - sl deencies
= Tax Court
e ) Local Trial
Courts of Limited

Highest
State Courts

Jurisdiction




INSIGHT INTQ ETHICS
Implications of an Increasingly Private Justice System
Downtown Houston boasts a This trend raises Some troublesome ethica]
¥ [elatively new Courthouse with issues, however, For one thing, arbitration
N el L thirty-nine courtrooms, but more agreements may force consumers to traye] long
il and more often, many of those courtrooms often distances to participate in these private forums,
- stand empty. Has litigation in Texas slowed down? Perhaps more disturbing is that the supposedly

developments in particular are contributing to the ~ Private Judges Are Another .Cau.se
disappearance of civil trials—arbitration and private  Another reason for the decline in the number of
judges. civil trials in our public courts is the growing use of

. private judges. A Private judge, who s usually a
Arbitration Is One Cause retired judge, has the POwer to conduct trials and
Since the 1980s, corporations have been eschewing grant legal resolutions of disputes. Private judges
the public court system and taking cases to Increasingly are being used to resolve commerciaj
arbitration instead. Every day millions of Americans disputes; as wel] as divorces and Custody battles, for
sign arbitration agreements, often unknowing] two reasons, One Teason is that a case can be heard
committing themselyes to allow private arbitrators by a private judge much sooner than it would pe
to solve their disputes with employers and the eard in a public court. The other reason is that

i cell phone service providers,

in the next general election. The States usually specify Courts of limited Jurisdiction as to subject matter
the number of years that judges will serve.In contrast, are often called special inferior trig] Courts or minor
as you will read shortly; Jjudges in the federal court judiciary courts. Small claims courts are inferior trig]
System are appointed by the President of the United  couris that hear only civil caseg involving claims of less

States and, if they are confirmed by the Senate, hold than a certaip amount, such as $5,000 (the amount

timony is taken, State tria] Courts have either general  court of 8eneral jurisdiction,

or limited jurisdiction, Tral courts that have general Other courts of limited jurisdiction include domes.

jurisdiction as to subject matter may be called county  tic relations Courts, which handle primarily divorce

district, Superior, or circuit courts. 1 State trial courts actions and chﬂd—custody disputes: 16¢a] municipal

of genera] jurisdiction have jurisdicti'on"o'(iér a wide courts, which mainly deal with traffic cases: ang pro-

variety of subjects, including both civi] disputes and bate courts, a5 mentioned earljer

criminal Prosecutions, In some states, tria] courts of

general jurisdiction may hear appeals from courts of Appellate, or Reviewing, Courts Every state

limited jurisdiction_ has at least one court of appeals (appellate court, or
reviewing court), which may be an intermediate appel-

mom‘o and Pennsylvania is Cout of Common late court or the state’s highest court. About three-

Pleas; the name i New York is Supreme Court, Trial Divisjon, fourths of the states have intermediate appellate
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In Ohio, for example, a state statute allows the
parties to any civil action to have their dispute tried
by a retired judge of their choosing who will make a
decision in the matter.2 Recently, though, private
judging came under criticism in that state because
private judges were conducting jury trials in county
courtrooms at taxpayers’ expense. A public judge,
Nancy Margaret Russo, refused to give up
jurisdiction over one case on the ground that private
judges are not authorized to conduct jury trials. The
Ohio Supreme Court agreed. As the state’s highest
court noted, private judging raises significant public-
policy issues that the legislature needs to consider?

One issue is that private judges charge relatively
large fees. This means that litigants who are willing
and able to pay the extra cost can have their case
heard by a private judge long before they would
be able to set a trial date in a regular court. Is it
fair that those who cannot afford private judges
should have to wait longer for justice? Similarly, is
it ethical to allow parties to pay extra for secret
proceedings before a private judge and thereby
avoid the public scrutiny of a regular trial? Some
even suggest that the use of private judges is
leading to two different systems of justice.

a. See Ohio Revised Code Section 2701.10.

b. State ex rel. Russo v. McDonnell, 110 Ohio St3d 144, 852
N.E.2d 145 (2006). (The term ex rel. is Latin for ex relatione. This
phrase refers to an action brought on behalf of the state, by the
attorney general, at the instigation of an individual who has a
private interest in the matter.)

A Threat to the Common Law System?

The decline in the number of civil trials may also
be leading to the erosion of this country’s

common law system. As discussed in Chapter 1,
courts are obligated to consider precedents—the
decisions rendered in previous cases with similar
facts and issues—when deciding the outcome of a
dispute. If fewer disputes go to trial because they i
are arbitrated or heard by a private judge, then they @
will never become part of the body of cases and
appeals that form the case law on that subject. With
fewer precedents on which to draw, individuals and i
businesses will have less information about what
constitutes appropriate business behavior in today’s
world. Furthermore, private dispute resolution does
not allow our case law to keep up with new issues
related to areas such as biotechnology and the
online world. Thus, the long-term effects of the
decline of public justice could be a weakening of
the common law itself.
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CRITICAL THINKING

INSIGHT INTO THE SOCIAL ENVIRONMENT
If wealthier individuals increasingly use private
judges, how will our justice system be affected in
the long run?
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courts. Generally, courts of appeals do not conduct
new trials,in which evidence is submitted to the court
and witnesses are examined. Rather,an appellate court
panel of three or more judges reviews the record of the
case on appeal, which includes a transcript of the trial
proceedings, and then determines whether the trial
court committed an error.

Usually, appellate courts focus on questions of law;
not questions of fact. A question of fact deals with
what really happened in regard to the dispute being
tried—such as whether a party actually burned a flag.
A question of law concerns the application or inter-
pretation of the law—such as whether flag-burning is a
form of speech protected by the First Amendment to
the Constitution. Only a judge, not a jury, can rule on
questions of law. Appellate courts normally defer to
the trial court’s findings on questions of fact because
the trial court judge and jury were in a better position
to evaluate testimony—by directly observing wit-
nesses’ gestures, demeanor, and other nonverbal
behavior during the trial. At the appellate level, the
judges review the written transcript of the trial, which

does not include these nonverbal elements. Thus, an
appellate court will not tamper with a trial court’s find-
ing of fact unless it is clearly erroneous (contrary to
the evidence presented at trial) or when there is no
evidence to support the finding.

Highest State Courts The highest appellate
court in a state is usually called the supreme court but
may be designated by some other name. For example,
in both New York and Maryland, the highest state court
is called the Court of Appeals. In Maine and
Massachusetts, the highest court is labeled the
Supreme Judicial Court. In West Virginia, the highest
state court is the Supreme Court of Appeals.

The decisions of each state’s highest court on all
questions of state law are final. Only when issues of
federal law are involved can the United States
Supreme Court overrule a decision made by a state’s
highest court. For example, suppose that a city ordi-
nance prohibits citizens from engaging in doorto-door
advocacy without first registering with the mayor’s
office and receiving a permit. Further suppose that a
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religious group sues the city, arguing that the law vio-
lates the freedoms of speech and religion guaranteed
by the First Amendment. If the state supreme court
upholds the law; the group could appeal the decision
to the United States Supreme Court—because a con-
stitutional (federal) issue is involved.

The Federal Court System

The federal court system is basically a three-tiered
model consisting of (1) U.S. district courts (trial courts
of general jurisdiction) and various courts of limited
jurisdiction, (2) US. courts of appeals (intermediate
courts of appeals), and (3) the United States Supreme
Court.

Unlike state court judges, who are usually elected,
federal court judges—including the justices of the
Supreme Court—are appointed by the president of the
United States, subject to confirmation by the US.
Senate. Article III of the Constitution states that federal
judges “hold their offices during good Behaviour” In
effect, this means that federal judges have lifetime
appointments. Although they can be impeached
(removed from office) for misconduct, this is rarely

done. In the entire history of the United States, only
seven federal judges have been removed from office
through impeachment proceedings.

U.S. District Courts At the federal level, the
equivalent of a state trial court of general jurisdiction
is the district court. US. district courts have original
jurisdiction in federal matters, and federal cases typi-
cally originate in district couris. There are other federal
courts with original, but special (or limited), jurisdic-
tion, such as the federal bankruptcy courts and others
shown earlier in Exhibit 2-1.

There is at least one federal district court in every
state. The number of judicial districts can vary over
time, primarily owing to population changes and cor
responding changes in caseloads. Currently, there are
ninety-four federal judicial districts. Exhibit 2-2 shows
the boundaries of the US. district courts, as well as the
US. courts of appeals (discussed next).

U.S. Courts of Appeals In the federal court Sys-
tem, there are thirteen US. courts of appeals—referred
to as US.circuit courts of appeals.Twelve of the federal
courts of appeals (including the Court of Appeals for

EXHIBIT 2-2 Geographic Boundaries of the U.S. Courts of Appeals and U.S. District Courts

i
DOQ

Source: Administrative Office of the United States Courts.
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the D.C. Circuit) hear appeals from the federal district
courts located within their respective judicial circuits,
or geographic boundaries (shown in Exhibit 2-2).15
The Court of Appeals for the Thirteenth Circuit, called
the Federal Circuit, has national appellate jurisdiction
over certain types of cases, such as those involving
patent law and those in which the US.government is a
defendant. The decisions of a circuit court of appeals
are binding on all courts within the circuit court’s juris-
diction and are final in most cases, but appeal fo the
United States Supreme Court is possible.

United States Supreme Court At the highest
level in the threetiered federal court system is the
United States Supreme Court. According to the lan-
guage of Article Il of the U.S. Constitution, there is only
one national Supreme Court. All other courts in the
federal system are considered “inferior” Congress is
empowered to create other inferior courts as it deems
necessary. The inferior courts that Congress has cre-
ated include the second tier in our model—the U.S.cir-
cuit courts of appeals—as well as the district courts
and the various federal courts of limited, or special-
ized, jurisdiction.

The United States Supreme Court consists of nine
justices. Although the Supremc Court has original, or
trial, jurisdiction in rare instances (set forth in Article

[II, Sections 1 and 2), mostof its work is as an appeals

court. The Supreme Court can review any case
decided by any of the federal courts of appeals,and it
also has appellate authority over cases involving fed-
eral questions that have been decided in the state
courts. The Supreme Court is the final arbiter of the
Constitution and federal law.

Appeals to the Supreme Court. To bring a case
before the Supreme Court, a party requests the Court
to issue a writ of certiorari. 16 A writ of certiorariis an
order issued by the Supreme Court to a lower court
requiring the latter to send it the record of the case for
review. The Court will not issue a writ unless at least
four of the nine justices approve of it. This is called the
rule of four. Whether the Court will issue a writ of
certiorari is entirely within its discretion, and most peti-
tions for writs are denied. (Thousands of cases are
filed with the Supreme Court each year, yet it hears,on

15. Historically, judges were required to “ride the circuit” and
hear appeals in different courts around the countrywhich is how
the name “circuit court” came about.
16. Pronounced surshee-uhrahree.

average, fewer than one hundred of these cases.!”) A
denial is not a decision on the merits of a case, nor
does it indicate agreement with the lower court’s opin-
ion. Also, denial of the writ has no value as a prece-
dent. Denial simply means that the lower court’s
decision remains the law in that jurisdiction.

Petitions Granted by the Court. Typically, the
Court grants petitions in cases that raise important
constitutional questions or when the lower courts
have issued conflicting decisions on a significant
issue.The justices, however, never explain their reasons
for hearing certain cases and not others, so it is diffi-
cult to predict which type of case the Court might
select. (See Concept Summary 2.2 on the following
page to review the various types of courts in the fed-
eral and state court systems.)

Alternative
Dispute Resolution
Litigation—the process of resolving a dispute
through the court system—is expensive and time con-
suming. Litigating even the simplest complaint is
costly, and because of the backlog of cases pending in
many courts, several years case is
actually tried. For these and other reasons, more and
more businesspersons are turning to alternative
dispute resolution (ADR) as a means of settling
their disputes.

The great advantage of ADR is its flexibility
Methods of ADR range from the parties sitting down
together and attempting to work out their differences
to multinational corporations agreeing to resolve a dis-
pute through a formal hearing before a panel of
experts. Normally, the parties themselves can control
how the dispute will be settled, what procedures will
be used, whether a neutral third party will be present
or make a decision, and whether that decision will be
legally binding or nonbinding. ADR also offers more
privacy than court proceedings and allows disputes to
be resolved relatively quickly.

17. From the mid-1950s through the early 1990s, the Supreme
Court reviewed more cases per year than it has since then.In the
Court’s 1982-1983 term, for example, the Court issued written
opinions in 151 cases. In contrast, during the Court’s 2006-2007
term, the Court issued written opinions in only 75 cases.
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J CONCEPT SUMMARY 2.2
Types of Courts

Description

Trial courts are courts of original jurisdiction in which actions are initiated.

general jurisdiction can hear any case that has not

been specifically designated for another court; courts of limited jurisdiction
include, among others, domestic relations courts, probate courts, municipal

2. Federal courts—The federal district court is the equivalent of the state trial
court. Federal courts of limited jurisdiction include the bankruptcy courts and

TriaL COurTS
1. State courts—Courts of
courts, and small claims courts.
others shown in Exhibit 2-1 on page 37.
INTERMEDIATE

APPELIATE COURTS

Courts of appeals are reviewing courts; generally appellate courts do not have
original jurisdiction. About three-fourths of the states have intermediate appellate

courts; in the federal court system, the U.S. circuit courts of appeals are the
intermediate appellate courts.

SupremE Court

The highest state court is that state’s supreme court, although it may be called

by some other name. Appeal from state supreme courts fo the United States
Supreme Court is possible only if a federal question is involved. The United
States Supreme Court is the highest court in the federal court system and the
final arbiter of the Constitution and federal law.

Today; more than 90 percent of civil lawsuits are set-
tled before trial using some form of ADR. Indeed, most
states either require or €ncourage parties to undertake
ADR prior to trial. Many federal courts have instituted
ADR programs as well. In the following pages, we
examine the basic forms of ADR.

Negotiation

The simplest form of ADR is negotiation, a process in
which the parties attempt to settle their dispute infor
mally, with or without atiorneys to represent them.
Attorneys frequently advise their clients to negotiate a
settlement voluntarily before they proceed to trial. In
Some courts, pretrial negotiation is mandatory before
parties can proceed to trial. Parties may even fry to
negotiate a settlement during a trial or after the trial
but before an appeal. Negotiation traditionally involves
just the parties themselves and (typically) their attor-
neys. The attorneys, though, are advocates—they are
obligated to put their clients’ interests first.

Mediation

In mediation, a neutral third party acts as a mediator
and works with both sides in the dispute to facilitate g
resolution. The mediator normally talks with the par

ties separately as well as jointly emphasizes points of
agreement, and helps the parties to evaluate their
options. Although the mediator may propose a solu-
tion (called a mediators proposal), he or she does not
make a decision resolving the matter. The mediator,
who need not be a lawyer, usually charges a fee for his
or her services (which can be split between the par
ties). States that require parties to undergo ADR before
trial often offer mediation as one of the ADR options or
(as in Florida) the only option.

One of the biggest advantages of mediation is that it
Is not as adversarial in nature as litigation. In media-
tion, the mediator takes an active role and attempts to
bring the parties together so that they can come to a
mutually satisfactory resolution. The mediation pro-
cess tends to reduce the antagonism between the dis-
putants, allowing them to resume their former
relationship while minimizing hostility. For this reason,
mediation is often the preferred form of ADR for dis-
putes involving business pariners, employers and
employees, or other parties involved in longterm
relationships.

Today, characteristics of mediation are being com-
bined with those of arbitration (to be discussed next).
In binding mediation, for example, the parties agree
that if they cannot resolve the dispute, the mediator
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can make a legally binding decision on the issue. In
mediation-arbitration, or “med-arb] the parties first
attempt to settle their dispute through mediation.If no
settlement is reached, the dispute will be arbitrated.

Arbitration

A more formal method of ADR is arbitration, in
which an arbitrator (a neutral third party or a panel of
experts) hears a dispute and imposes a resolution on
the parties. Arbitration differs from other forms of
ADR in that the third party hearing the dispute makes
a decision for the parties. Exhibit 2-3 outlines the
basic differences among the three traditional forms of
ADR. Usually, the parties in arbitration agree that the
third party’s decision will be legally binding, although
the parties can also agree to nonbinding arbitration.
(Additionally, arbitration that is mandated by the
courts often is not binding on the parties.) In non-
binding arbitration, the parties can go forward with a
lawsuit if they do not agree with the arbitrators
decision.

The Arbitration Process In some respects, for-
mal arbitration resembles a trial, although usually the
procedural rules are much less restrictive than those
governing litigation. In a typical arbitration, the par-
ties present opening arguments and ask for specific
remedies. Evidence is then presented, and witnesses
may be called and examined by both sides.The arbi-
trator then renders a decision, called an award.
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An arbitrator's award is usually the final word on
the matter Although the parties may appeal an arbitra-
tor’s decision, a court’s review of the decision will be
much more restricted in scope than an appellate
court’s review of a trial court’s decision. The general
view is that because the parties were free to frame the
issues and set the powers of the arbitrator at the outset,
they cannot complain about the results. The award will
be set aside only if the arbitrator's conduct or “bad
faith” substantially prejudiced the rights of one of the
parties, if the award violates an established public pol-
icy, or if the arbitrator exceeded her or his powers (by
arbitrating issues that the parties did not agree to sub-
mit to arbitration).

Arbitration Clauses and Statutes Virtually
any commercial matter can be submitted to arbitra-
tion. Frequently, parties include an arbitration clause
in a contract (a written agreement—see Chapter 10)
specifying that any dispute arising under the contract
will be resolved through arbitration rather than
through the court system. Parties can also agree to arbi-
trate a dispute after it arises.

Most states have statutes (often based in part on the
Uniform Arbitration Act of 1955) under which arbitra-
tion clauses will be enforced, and some state statutes
compel arbitration of certain types of disputes,such as
those involving public employees. At the federal level,
the Federal Arbitration Act (FAA), enacted in 1925,
enforces arbitration clauses in contracts involving

EXHIBIT 2-3 e Basic Differences in the Traditional Forms of ADR

Type of ADR Description

Negotiation  Parties meet informally with or without
their attorneys and attempt to agree on
a resolution.

Mediation A neutral third party meets with the
parties and emphasizes points of
agreement to bring them toward
resolution of their dispute.

Arbitration  The parties present their arguments

and evidence before an arbitrator at a
hearing, and the arbitrator renders a
decision resolving the parties’ dispute.

Neutral Third
Party Present

Who Decides
the Resolution

No The parties themselves reach a
resolution.
Yes The parties, but the mediator may

suggest or propose a resolution.

Yes The arbitrator imposes a
resolution on the parties that may

be either binding or nonbinding.
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maritime activity and interstate commerce. Because of The question in the following case was whether a
the breadth of the commerce clause (see Chapter 4), court or an arbitrator should consider a claim that an
arbitration agreements involving transactions only entire contract, including its arbitration clause, is ren-
slightly connected to the flow of interstate commerce dered void by the alleged illegality of a separate provi-
may fall under the FAA. sion in the contract.

*gC ASE 2.2 Burc'keyé'Cheékr Cashmg, Ine. 7 Cardégna

Supreme Court of the United States, 2006. 546 US. 440, 126 S.Ct. 1204, 163 LEd.2d 1038.
www.law.cornell.edu/supct/index html®

® Background and Facts Buckeye Check Cashing, Inc, cashes personal checks for consumers
in Florida. Buckeye agrees to delay submitting a check for payment in exchange for a consumer’s pay-
ment of a “finance charge” For each transaction, the consumer signs a “Deferred Deposit and Disclosure
Agreement,” which states, “By signing this Agreement, you agree that iff] a dispute of any kind arises out
of this Agreement * * * thle]n either you or we or third-parties involved can choose to have that dis-
pute resolved by binding arbitration” John Cardegna and others filed a suit in a Florida state court against
Buckeye, afleging that the “finance charge” represented an illegally high interest rate in violation of Florida
state laws, rendering the agreement “criminal on its face” Buckeye filed a motion to compel arbitration.
The court denied the motion. On Buckeye's appeal, a state intermediate appellate court reversed this
denial, but on the plaintiffs’ appeal, the Florida Supreme Court reversed the lower appellate court's deci-
sion. Buckeye appealed to the United States Supreme Court.

IN THE LANGUAGE OF THE COUTRT
2 Justice SCALIA delivered the opinion of the Court.

* ¥ *Section 2 {of the Federal Arbitration Act (FAA)] embodies the national pol-
icy favoring arbitration and places arbitration agreements on equal footing with all other
contracts:

Awritten provision in * * *acontract* * * to settle by arbitration a controversy thereafter arising out
ofsuch contract* * *gshali be valid, irrevocable, and enforceable,save upon such grounds as exist at law or
in equity for the revocation of any contract.

* * *The crux of the [respondents’] complaint is that the contract as a whole (including its
arbitration provision) is rendered invalid bythe* * *finance charge.

% * * *

* x
three propositions. First, as a matter of substantive federal arbitration law,an arbitration provision is
severable [capable of being legally separated] from the remainder of the contfract. Second, unless
the challenge is to the arbitration clause itself, the issue of the contract’s validily is considered by
the arbitrator in the first instance. Third, this arbitration law applies in state as well as federal courts.
* * * Applying [those holdings] to this case, we conclude that because respondents challenge
the Agreement, but not specifically its arbitration provisions, those provisions are enforceable apart
from the remainder of the contract. The challenge should therefore be considered by an arbitra-
tor.not a court. [Emphasis added.]

* * * *

* * *Since respondents argue,the only arbitration agreements to which [Section] 2 applies

are those involving a “contract’ and since an agreement void ab initio [from the beginning] under
state law is not a “contract? there is no “written provision” in or “controversy arising out of” a
“contract]to which [Section] 2 canapply* * *We do not read “contract’so narrowly. The word

a. In the “Supreme Court Collection” menu at the top of the page, click on “Search” When that page opens, in the “Search
for:” box, type “Buckeye Check” choose All decisions™in the accompanying list,and click on “Search”In the result, scroll to
the name of the case and click on the appropriate link to access the opinion.

* [Our holdings in previous cases] answer the question presented here by establishing B
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CASE 2.2 CONTINDED  appears four times in [Section] 2.1ts last appearance is in the final clause,which allows a challenge
to an arbitration provision “upon such grounds as exist at law or in equity for the revocation of any
contract” There can be no doubt that “contract” as used this last time must include contracts that
later prove to be void. Otherwise, the grounds for revocation would be limited to those that ren-
dered a contract voidable—which would mean (implausibly) that an arbitration agreement could
be challenged as voidable but not as void. Because the sentence’s final use of “contract”so obvi-
ously includes putative [alleged] contracts,we will not read the same word earlier in the same sen-
tence to have a more narrow meaning.

@ Decision and Remedy The United States Supreme Court reversed the judgment of the
Florida Supreme Court and remanded the case for further proceedings. The United States Supreme
Court ruled that a challenge to the validity of a contract as a whole, and not specifically to an arbi-
tration clause contained in the contract must be resolved by an arbitrator.

@ The Ethical Dimension Does the holding in this case permit a court to enforce an arbi-
fration agreement in a contract that the arbitrator later finds to be void? Is this fair? Why or why not?

© The Legal Environment Dimension As indicated in the parties” arguments and the
Court’s reasoning in this case, into what Categories can contracts be classified with respect to their
enforceability?

Arbitrability When a dispute arises as to
whether the parties to a contract with an arbitration
clause have agreed to submit a particular matter to
arbitration, one party may file suit to compel arbitra-
tion. The court before which the suit is brought will
not decide the basic controversy but must decide the
issue of arbitrability—that is, whether the matter is
one that must be resolved through arbitration. If the
court finds that the subject matter in controversy is
covered by the agreement to arbitrate, then a party
may be compelled to arbitrate the dispute. Even
when a claim involves a violation of a statute passed
to protect a certain class of people, a court may deter-
mine that the parties must nonetheless abide by their
agreement to arbitrate the dispute. Usually, a court
will allow the claim to be arbitrated if the court, in
interpreting the statute, can find no legislative intent
to the contrary.

No party, however, will be ordered to submit a par-
ticular dispute to arbitration unless the court is con-
vinced that the party has consented to do so.18
Additionally, the courts will not compel arbitration if
it is clear that the prescribed arbitration rules and

18. See, for example, Wright v. Universal Maritime Service Corp.,
525 US.70,119 5.Ct.391, 142 L.Ed.2d 361 (1998).

procedures are inherently unfair to one of the
parties.19

Mandatory Arbitration in the Employment
Context A significant question in the last several
years has concerned mandatory arbitration clauses in
employment contracts. Many claim that employees’
rights are not sufficiently protected when they are
forced, as a condition of being hired, to agree to arbi-
trate all disputes and thus waive their rights under
statutes specifically designed to protect employees.
The United States Supreme Court, however, has held
that mandatory arbitration clauses in employment
contracts are generally enforceable.20

Compulsory arbitration agreements often spell out
the rules for a mandatory proceeding. For example, an
agreement may address in detail the amount and pay-
ment of filing fees and other expenses. Some courts
have overturned provisions in employmentrelated
agreements that require the parties to split the costs
when an individual worker lacks the ability to pay
The court in the following case took this reasoning a
step further.

19. Hooters of America, Inc. v Phillips, 173 E3d 933 (4th Cic 1999).
20. For a landmark decision on this issue, see Gilmer v.
Interstate/Johnson Lane Corp., 500 US. 20, 111 SCt. 1647, 114
L.Ed.2d 26 (1991).
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(EXTENDED Morrison v, Cirent City Stores, Inc.
CASE 2.3 United States Court of Appeals, Sixth Circuit, 2003, 317 F3d 646.
www.ca6.uscoarts.gov(§ntemet[index.htma

KAREN NELSON MOORE, Circuit Judge.

* * *

forum.* * = Cireyit City would not consider any application for employment unless the arbi-
tration agreement was signed * * x

* * * *

Pursuant to [the agreement] each party is required to pay one-half of the costs of arbitration
following the issuance of an arbitration award * * = addition,* * *if gp employee is

* * * *

* ¥ * Morrison began her employment at Circuit City on or about December 1, 1995. Two
years later, on December 12, 1997, she was terminated. Morrison alleges that her termination was
the result of race and sex discrimination.P She filed thislawsuit * *  *ip Ohio state court,alleg-
ing federal and state claims of race and sex discrimination * * * -Circuit City removed the case
to federal court and then moved to compel arbitration and to dismiss Morrison
trict court granted Circuit Citysmotion * * =

* ¥ * Morrison’s appeal followed.

* * *Thus,in orderto protect the statutory rights at issue, the reviewing court must look to more
than just the interests and conduct of a particular plaintift* * = [A] court considering whether
a cost-splitting provision is enforceable should consider similarly situated potential litigants, for
whom costs will loom as a larger concern, because it is,in large part, their presence in the system
that will deter discriminatory practices. [Emphasis added.]

For this reason, if the reviewing court finds that the costsplitting provision would deter a sub-
Stantial number of similarly situated potential litigants, it should refuse o enforce the cost-splitting
provision in order to serve the underlying functions of the federal sigtute. = * = [Emphasis
added.]

This analysis will yield different results in different cases. It will find, in many cases, that high-
level managerial employees and others with substantial means can afford the costs of arbitration,
thus making costsplitting provisions in such cases enforceable. In the case of other employees,
however, this standard will render costsplitting provisions unenforceable in many, if not most,
cases.

* ¥ * Circuit City argues that Morrison could have avoided having to pay half of the cost of
the arbitration * * =+ she could have arranged to pay the greater of $500 or 3 percent of her

a. This is a page within the Web site of the US. Court of Appeals for the Sixth Circuit. In the left-hand column, click on
“Opinions Search? In the “Short Title corntains™ box, type “Morrison” and click “Submit Query” In the “Opinion” box corre-
sponding to the name of the case, click on the number to access the opinion.

b. Employment discrimination will be discussed in detail in Chapter 34.
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CASE 2.3 CONTINUED

* *

award. *

In the abstract, this sum may not ap)
point of the potential litigant in a cas

continue to pay for housing,

annual salary (in this case, 3 percent of
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$54,060, or $1,622) within ninety days of the arbitrator’s

pear prohibitive, but it must be considered from the vantage
€ such as this.Recently terminated, the potential litigant m
utilities, transportation, food, and the other necessities of life in ¢

ust
on-

temporary society despite losing her primary,and most likely only source of income.* * *

The provision reducing th

$1,622, within a three-month
this choice—which really b
tain benefit—it appears to
deterred from seeking to vi
Based on this reasoning,
demonstrating that * *
respect to her claims.

) QUESTIONS

. On what argument did Morrison base her

e (former) employee’s exposure to the greater of $500 or three per
tion presents a closer issue. However, a potential litigant considering
O arrange to pay three percent of her most recent salary, in this case,
period, or risk incurring her full half of the costs *  *

oils down to risking one’s scarce resources in the hop
us that a substantial number of similarly situated person
ndicate their statutory rights under these circumstances.©

we hold that Morrison has satisfied her burden in the present case in
* the costsplitting provision in the agreement was unenforceable with

* .Faced with
es of an uncer-
s would be

appeal of the court’s order to arbitrate her

employment-discrimination claims?
2. Why did the U.S. Court of Appeals for the Sixth Circuit hold in Morrison’s case that the
arbitration agreement’s cost-splitting provision was unenforceable?

. The court also concluded that the

pay any share of the costs, the court

Other Types of ADR

The three forms of ADR just discussed are the oldest
and traditionally the most commonly used forms. As
mentioned earlier, a variety of new types of ADR
have emerged in recent years, including those
described here.

1. In early neutral case evaluation, the parties
select a neutral third party (generally an expert in
the subject matter of the dispute) to evaluate their
respective positions. The parties explain their posi-
tions to the case evaluator, and the case evaluator
assesses the strengths and weaknesses of each
party’s claims.

2. In a mini-trial, each party’s attorney briefly argues
the party’s case before the other and a panel of rep-
resentatives from each side who have the authority
to settle the dispute. Typically, a neutral third party
(usually an expert in the area being disputed) acts
as an adviser. If the parties fail to reach an agree-
ment, the adviser renders an opinion as to how a
court would likely decide the issue.

provision could be severed from the
ment could be enforced. Because the arbitration in this case had already
affirmed the lower court’s order compelling arbi

agreement, which meant that the rest of the agree-
occurred,and Morrison had not been required to
tration “on these different grounds?

3. Numerous federal courts now hold summary jury
trials (8JTs), in which the parties present their
arguments and evidence and the jury renders a ver-
dict.The jury’s verdict is not binding, but it does act
as a guide to both sides in reaching an agreement
during the mandatory negotiations that immedi-
ately follow the trial.

Other alternatives being employed by the courts
include summary procedures for commercial Iiti-
gation and the appointment of special masters to
assist judges in deciding complex issues.

*

Providers of ADR Services

Both government agencies and private organizations
provide ADR services. A major provider of ADR ser-
vices is the American Arbitration Association
(AAA), which was founded in 1926 and now handles
more than two hundred thousand claims each year in
its numerous offices around the country. Cases brought
before the AAA are heard by an expert or a panel of
€xperts in the area relating to the dispute and are usu-
ally settled quickly. Generally, about half of the panel




48
UNIT 1) The Legal Environment of Business

members are lawyers. To cover its costs, the AAA
charges a fee, paid by the party filing the claim.In addi-
tion,each party to the dispute pays a specified amount
for each hearing day,as well as a special additional fee
in cases involving personal injuries or property loss.

Hundreds of forprofit firms around the country
also provide dispute-resolution services. Typically,
these firms hire retired judges to conduct arbitration
hearings or otherwise assist parties in settling their dis-
putes.The judges follow procedures similar to those of
the federal courts and use similar rules. Usually, each
party to the dispute pays a filing fee and a designated
fee for a hearing session or conference.

Online Dispute Resolution

An increasing number of companies and organiza-
tions are offering dispute-resolution services using the
Internet. The settlement of disputes in these online
forums is known as onmline dispute resolution
(ODR). The disputes resolved in these forums have
most commonly involved disagreements over the
rights to domain names (Web site addresses—see
Chapter 8) orthe quality of goods sold via the Internet,
including goods sold through Internet auction sites.

At this time, ODR may be best for resolving small- to
mediumssized business liability claims, which may not
be worth the expense of litigation or traditional ADR
methods. Rules being developed in online forums,
however, may ultimately become a code of conduct
for everyone who does business in cyberspace. Most
online forums do not automatically apply the law of
any specific jurisdiction. Instead, results are often
based on general, more universal legal principles. As
with offline methods of dispute resolution, any party
may appeal to a court at any time.

1)

International
Dispute Resolution
Businesspersons who engage in international business
transactions normally take special precautions to pro-
tect themselves in the event that a party with whom
they are dealing in another country breaches an agree-
ment. Often, parties to international contracts include
special clauses in their contracts providing for how dis-
putes arising under the contracts will be resolved.

Forum-Selection and
Choice-of-Law Clauses

As you will read in Chapter 20, parties to international
transactions often include forum-selection and
choice-oflaw clauses in their contracts. These clauses
designate the jurisdiction (court or country) where
any dispute arising under the contract will be litigated
and the nation’s law that will be applied. When an
international contract does not include such clauses,
any legal proceedings arising under the contract will
be more complex and attended by much more uncer
tainty. For example, litigation may take place in two or
more countries, with each country applying its own
national law to the particular transactions.

Furthermore, even if a plaintiff wins a favorable
judgment in a lawsuit litigated in the plaintiffs country;
the defendant’s country could refuse to enforce the
court’s judgment. As will be discussed in Chapter 52,
for reasons of courtesy the judgment may be enforced
in the defendants country, particularly if the defen-
dant’s country is the United States and the foreign
courts decision is consistent with U.S, national law and
policy. Other nations, however, may not be as accom-
modating as the United States,and the plaintiff may be
left empty-handed.

Arbitration Clauses

Parties to international contracts also often include
arbitration clauses in their contracts that require a neu-
tral third party to decide any contract disputes.In inter-
national arbitration proceedings, the third party may
be a neutral entity (such as the International Chamber
of Commerce), a panel of individuals representing
both parties’ interests, or some other group or organi-
zation. The United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards?'—which has been implemented in more
than fifty countries, including the United States—
assists in the enforcement of arbitration clauses, as do
provisions in specific treaties among nations. The
American Arbitration Association provides arbitration
services for international as well as domestic disputes.

21. June 10,1958,21 UST 2517, TLAS. No. 6997 (the “New York
Convention™).
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Stan Garner resides in Illinois and promotes boxing matches for SuperSports, Inc, an

llinois corporation. Garner created the concept of “Ages” promotion—a three-fight series of
boxing matches pitting an older fighter (George Foreman) against a younger fighter, such as John Ruiz or
Riddick Bowe. The concept included titles for each of the three fights (“Challenge of the Ages,” “Battle of
the Ages,” and “Fight of the Ages"), as well as promotional epithets to characterize the two fighters (“the
Foreman Factor”). Garner contacted George Foreman and his manager, who both reside in Texas, to sell
the idea, and they arranged a meeting at Caesar’s Palace in Las Vegas, Nevada. At some point in the
negotiations, Foreman'’s manager signed a nondisclosure agreement prohibiting him from disclosing
Garner's promotional concepts unless the parties signed a contract. Nevertheless, after negotiations
between Garner and Foreman fell through, Foreman used Gamer's “Battle of the Ages” concept to
promote a subsequent fight. Garner filed a suit against Foreman and his manager in a federal district
court located in illinois, alleging breach of contract. Using the information presented in the chapter,
answer the following questions.

1. On what basis might the federal district court in Illinois exercise jurisdiction in this case?

2. Does the federal district court have original or appellate jurisdiction?

3. Suppose that Garner had filed his action in an lllinois state court. Could an Illinois state court exercise
personal jurisdiction over Foreman or his manager? Why or why not?

4. Assume that Garner had filed his action in a Nevada state court. Would that court have personal
jurisdiction over Foreman or his manager? Explain.

early neutral case evaluation 47 negotiation 42

exclusive jurisdiction 34 online dispute
federal question 34 resolution (ODR) 48
alternative dispute in personam jurisdiction 31 probate court 33
resolution (ADR) 41 in rem jurisdiction 31 question of fact 39
American Arbitration judicial review 30 question of law 39
Association (AAA) 47 jurisdiction 31 rule of four 41
arbftrat-ion & justiciable controversy 37 small claims court 38
arbitration clause 43 litigation 41 standing to sue 36
wvand 43 long arm statute 31 summary jury trial (SJT) 47
bankruptcy court 33 mediation 42 venue 35
concurrent jurisdiction 34 mini-trial 47 writ of certiorari 41

diversity of citizenship 34
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=" 2-1. In an arbitration proceeding, the arbi-

trator need not be a judge oreven a lawyer.

How;, then, can the arbitrator’s decision have

the force of law and be binding on the parties involved?

; ‘72‘7: 2-2. QUESTION WITH SAMPLE ANSWER

f The defendant in a lawsuit is appealing the

trial court’s decision in favor of the plaintiff On
appeal, the defendant claims that the evidence pre-
sented at trial to support the plaintiffs claim was so
scanty that no reasonable jury could have found for the
plaintiff. Therefore, argues the defendant, the appellate
court should reverse the trial courts decision. Will an
appellate court ever reverse a trial court’s findings with
respect to questions of fact? Discuss fully.

° For a sample answer to Question 2-2,
g0 to Appendix I at the end of this text.

2-3. Appellate courts normally see only written tran-
scripts of trial proceedings when they are reviewing
cases. Today, in some states, videotapes are being used
as the official trial reports. If the use of videotapes as
official reports continues, will this alter the appellate
process? Should it? Discuss fully.

d

2-4, Marya Callais, a citizen of Florida,was walking along
a busy street in Tallahassee, Florida, when a large crate
flew off a passing truck and hit her, causing numerous
injuries. She experienced a great deal of pain and suffer-
ing,incurred significant medical expenses,and could not
work for six months. She wants to sue the frucking firm
for $300,000 in damages. The firm’s headquarters are in
Georgia,although the company does business in Florida.
In what court might Callais bring suit—a Florida state
court, a Georgia state court, or a federal court? What fac-
tors might influence her decision?

2-5, E-Jurisdiction. American Business Financial
Services, Inc. (ABFD), a Pennsylvania firm, sells and ser-
vices loans to businesses and consumers. First Union
National Bank, with its principal place of business in
North Carolina, provides banking services. Alan Boyer, an
employee of First Union, lives in North Carolina and has
never been to Pennsylvania. In the course of his employ-
ment, Boyer learned that the bank was going to extend a
$150 million line of credit to ABFL. Boyer then attemnpted
to manipulate the price of ABFTs stock for personal gain
by sending disparaging e-mails to ABFTs independent
auditors in Pennsylvania, Boyer also posted negative state-
ments about ABFI and its management on a Yahoo bul-
letin board. ABFI filed a suit in a Pennsylvania state court
against Boyer, First Union, and others, alleging wrongful
interference with a contractual relationship, among other
things. Boyer filed a motion to dismiss the complaint for
lack of personal jurisdiction. Could the court exercise
jurisdiction over Boyer? Explain. [American Business

Financial Services, Inc. v. First Union National Bank, __
A2d _ (Pa.Comm.Pl. 2002)]

2-6. Arbitration. Alexander Little worked for Auto Stiegler,
Inc, an automobile dealership in Los Angeles County;
California, eventually becoming the service manager.
While employed, Little signed an arbitration agreement
that required the submission of all employmentrelated
disputes to arbitration. The agreement also provided that
any award over $50,000 could be appealed to a second
arbitrator. Little was later demoted and terminated.
Alleging that these actions were in retaliation for investi-
gating and reporting warranty fraud and thus were in vio-
lation of public policy, Little filed a suit in a California
state court against Auto Stiegler. The defendant filed a
motion with the court to compel arbitration. Little
responded that the arbitration agreement should not be
enforced because, among other things, the appeal provi-
sion was unfairly one sided. Is this provision enforceable?
Should the court grant Auto Stiegler’s motion? Why or
why not? [Little v. Auto Stiegler; Inc., 29 Cal.4th 1064, 63
P3d 979,130 Cal.Rptr2d 892 (2003)]

2-1. Jurisdiction. KaZaA BV was a company formed
under the laws of the Netherlands. KaZaA distributed
KaZaA Media Desktop (KMD) software, which enabled
users to exchange digital media, including movies and
music, via a peerto-peer transfer network. KaZaA also
operated the KaZaA.com Web site, through which it dis-
tributed the KMD software to millions of California resi-
dents and other users. Metro-Goldwyn-Mayer Studios,
Inc., and other parties in the entertainment industries
based in California filed a suit in a federal district court
against KaZaA and others, alleging copyright infringe-
ment. KaZaA filed a counterclaim, but while legal action
was pending, the firm passed its assets and its Web site to
Sharman Networks, Ltd.,a company organized under the
laws of Vanuaty (an island republic east of Australia) and
doing business principally in Australia. Sharman explic-
itly disclaimed the assumption of any of KaZaAs liabili-
ties. When the plaintiffs added Sharman as a defendant,
Sharman filed a motion to dismiss on the ground that the
court did not have jurisdiction. Would it be fair to subject
Sharman to suit in this case? Explain. [Metro-Goldwyn-
Mayer Studios, Inc. o, Grokster; Lid., 243 E Supp.2d.1073
(C.D.Cal. 2003)]

2-8. CASE PROBLEM WITH SAMPLE ANSWER

Michael and Karla Covington live in Jefferson
County, Idaho. When they bought their home, a
gravel pit was across the street. In 1995, the county con-
verted the pit to a landfill. Under the county’s operation,
the landfill accepted major appliances, household
garbage, spilled grain, grass clippings, straw, manure, ani-
mal carcasses, containers with hazardous content warn-
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ings, leaking car batteries, and waste oil, among other
things. The deposits were often left uncovered, attracting
insects and other Scavengers and contaminating the
groundwater. Fires broke out, including at least one
started by an intruder who entered the property through
an unlocked gate. The Covingtons complained to the
state, which inspected the landfill, but no changes were
made to address their concerns. Finally, the Covingtons
filed a suit in a federal district court against the county
and the state, charging violations of federal environmen-
tal laws. Those laws were designed to minimize the risks

* To view a sample answer for Problem 2-8,
g0 to this book’s Web site at academic.
£engage.com/blaw clarkson, select
“Chapter 2,” and click on “Case Problem
with Sample Answer.”

consulting firm. The postings alleged fraud, larceny, pos-
session of child pornography, and possession of con-
trolled substances (illegal drugs). May filed a suit in a
federal district court in Ullinois against Xcentric and oth-
ers, charging, among other things, “false descriptions and

Tepresentations” The defendants filed a motion to dismiss
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tions from Brown, lived with the workers in the on-site
housing, and gave them their paychecks. When the job
was done, the workers were returned to Texas. Moreno
and others filed a suit in federal district court against
Poverty Point and others, alleging, in part, violations of

sonal jurisdiction? Explain. [Moreno 1, Poverty Point
Produce, Inc., 243 ER.D. 275 (S.D.Tex. 2007)]

2-11. A QUESTION oF ETHICS

Linden Research, Inc., operates q multiplayer
roleplaying game in the virtual world krown as
Second Life” af Secondlife.com. Farticipants cregte
avatars to represent themselves on the site. In 2003,
Second Life became the only virtual world 1o recognize
Participants’ rights to buy, own, and sej] digital contenr—

E

virtual property, including “land. Linden’s chief executipe

Pennsylvania attorney, was a Second Life participant
whose avatar attended the meetings, after which Bragg
began to invest in Second Life’s virtual property. In April
2006, Bragg bought “Taessot” q parcel of virtual land
Linden decided that the purchase was improper; howeve;
and took Taessot fom Bragg. Linden alsv fioze Bragg’s
account, effectively confiscating alf of his virtual property
and currency. Bragg filed a suir against Linden and
Rosedale, claiming thar the defendants acted unlawfulky,
[Bragg v Linden Research, Inc, 487 FSupp.2d 593
(E:D.Pa.2007)]

(@ In the federal district court in Pennsylvania that was
hearing the suit, Rosedale, who lives in California,
filed a motion to dismiss the claim against him for
lack of personal jurisdiction. On what basis could
the court deny this motion and assert jurisdiction? Is
it fair to require Rosedale to appear in a court in g
distant location? Explain.

(b) To access Second Life, a participant must accept its
“Terms of Service” (TOS) by clicking an “accept” but-

terms also stipulate that any dispute be resolved by
binding arbitration in California. Is there anything
unfair about the TOS? Should the court compe]
Bragg to arbitrate this dispute? Discuss,
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2-12. VIDEO QUESTION (a) What standard would a court apply to determine
s § : : whether it has jurisdiction over the out-ofstate com-
Go to this text’s Web site at academic.

" puter firm in the video?
“Chapter %&gﬁ% a;élfrieffltc}lcet (b) What factors is a court likely to consider in assessing
. L whether sufficient contacts existed when the only
video titled Jurisdiction in Cyberspace. Then answer the connection to the jurisdiction is throu ch a Web site?

following questions. (¢) How do you think the court would resolve the issue
in this case?

For updated links to resources
this text’s Web site at

academic.cengz_ige.com/blawlclarkson

For the decisions of the United States Supreme Court, as well as information about the Supreme Court and its
justices, go to either

available on the Web, as well as a variety of other materials, visit

wwwsupremecourtus.gov

or

WWw.ovez, org

The Web site for the federal courts offers information on the federal court system and links to all federal courts at o
www.uscourts gov
The National Center for State Courts (NCSC) offers links to the Web pages of all state courts. Go to

www.ncsconline oro

For information on alternative dispute resolution, go to the American Arbitration Association’s Web site at

wwwadrorg

Legal Research Exercises on the Web

Goto academic.cenggge.com[t_)lawgclarkson, the Web site that accompanies this text. Select “Chapter 2”and

click on “Internet Exercises” There you will find the following Internet research exercises that you can perform to
learn more about the topics covered in this chapter.

Internet Exercise 2-1: Legal Perspective
Alternative Dispute Resolution

Internet Exercise 2-2: Management Perspective
Resolve a Dispute Online

Internet Exercise 2-3: Historical Perspective
The Judiciary’s Role in American Government



