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�CHAPTER 1

INTRODUCTION



Chapter Theme



	The focus of the Introductory Chapter is to acquaint the student generally with the manner in which the study of evidence law will proceed with the use of this textbook.  Additionally, the chapter provides a brief overview of both the historical development of the rules of evidence and a practical substantive definition of evidence.  Finally, the chapter discusses the role of the paralegal.



Instructor Approach



	The topics presented in the Introductory Chapter could consume numerous class sessions.  The Instructor should be mindful, however, that the values of this chapter will become clearer as the student grasps an understanding of the rules.  Therefore, the utility here is to introduce the student quickly to the relevant evidentiary purposes, terms, and procedures.

	Each instructor has his or her own “ice breaking” methods, however we present our methods for opening class discussion for those who have never taught evidence before.  A verbal walk through the local court systems encourages discussion and quickly focuses the student’s attention to real-life situations involving the legal system.  For instance, many people have had the opportunity, or misfortune, to appear in court for a traffic ticket, a leash-law violation, a divorce or a landlord-tenant dispute.  Having students discuss their experiences, and translating these experiences into their legal meaning, is an excellent way to begin focusing on the material.  The Instructor may also find it beneficial to ask the students to complete a note card containing background information about them.  Information about the students’ legal experiences such as any training, education, work or personal involvement in court cases assists the instructor in better preparing the lessons, and incorporating the students into the discussions.



New Words and Phrases



Advisory committee

Advisory notes

Admissible

Excludable

Testimony

Jury instruction

Exhibits

Tangible

Stipulated

Judicial notice

Demonstrative exhibits

	�Documentary evidence

Memoranda

Direct evidence

Circumstantial evidence

Discovery

Contempt of court

Objection

Proffered

Motions in Liming

Suppress

Limiting instruction

Mitigate



CHAPTER 1 - Supplemental Cases





	The concept of judicial notice is only briefly presented in chapter 1 of this textbook.  However, it is not an insignificant concept.  Additional cases are presented to illuminate both its utility and its limitations.

	For the paralegal, judicial notice is a concept worthy of knowing for two reasons.  First, it may be used to establish those facts which are not genuinely in dispute, but which are not stipulated because of a reticent opposing side.  Second, judicial notice is useful in those instances where a fact is commonly known, but proving it would be extremely arduous.  A motion to request the court to take judicial notice of such facts often expedites trial preparation, and shortens the trial itself.  A paralegal with an understanding of the concept of judicial notice can both recommend and assist in the preparation of such a motion.





	The following case involves an extortionist who actively used the judicial system (from prison no less!) to extort money from innocent defendants.  This case illustrates the proposition that although the court may take judicial notice of a newspaper article or some other publicly printed document, it may not take judicial notice of the facts contained in the document based merely on their appearance therein.





Cofield v. Public Service Commission

936 F2d 512 (11th Cir. 1991)



* * *



	…The district court found that Cofield was a con-artist who sought to use the legal system to extort settlements from unsuspecting parties.  The court also found that Cofield was overly litigious and “no more than a gadfly and an exploiter of the court system.”



�

	…After studying the record, we conclude that there is no way we could possibly come to any different factual conclusions than those arrived at by the district court.  In one deposition, Cofield profoundly boasted that he was the “most litigious inmate in the system.”  In a letter in the file, he suggested that he was bored in prison and that he brought suits in order to make the newspapers every time he could.  There is evidence in the record that he sued Coca-Cola because he allegedly drank a bottle of Coke filled with ground glass.  He alleged he purchased the Coke on October 27, 1987 in Birmingham, even though it is undisputed that he was in prison in Bessemer on that day, that the prison canteen serves only Pepsi products, and that the prison allows inmates to drink only out of aluminum cans.  There is evidence in the record he tried to extort money from the Four Seasons restaurant in New York for food poisoning suffered while he was in New York when he was, in fact, in prison on that day as well.  There is also evidence that similar extortion scams were attempted, and occasionally succeeded, against various restaurants which allegedly served contaminated food to Cofield.  Finally, on several occasions (we can find at least three references in the record), Cofield sued various newspapers for libel and defamation because they erroneously published his obituary, thus causing trauma and psychological damage to his wife and daughter.  The state claims that Cofield actually has no wife or daughter.  There is also some evidence in the record suggesting that Cofield placed the erroneous obituaries himself in order to provide an opportunity for a later lawsuit…

	

	…The district court also made a finding of fact that Cofield had access to money either through his family, his extortion, or his legal work on behalf of fellow inmates.  The court noted that despite his prison account showing an average monthly balance of two or three dollars, Cofield occasionally sent money orders to the district court clerk’s office and admitted to a reporter from the Montgomery Advertiser that he made thousands of dollars from his extortionate activities.  To the extent that the district court  found that Cofield had access to an unknown quantity of money, the district court is not clearly erroneous.  To the extent that the district court took judicial notice of the Montgomery Advertiser article that Cofield had access to thousands of dollars hidden somewhere, the district court is in error.  That a statement of fact appears in a daily newspaper does not of itself establish that the stated fact is “capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.”  Fed.R.Evid. 201(b)(1).



[This error was harmless and the trial court was affirmed relative to its findings.]









	Another case involving judicial notice involves a derivative action taken by a shareholder of Warner Communications Inc., relating to the merger of Time-Warner.  The shareholders’ case was dismissed for failure to state a claim, and the dismissal was upheld on appeal.�



	The trial court was found to have properly taken judicial notice of certain SEC-filed documents and their contents.  Since the substance of the lawsuit involved allegations of misrepresentation and inadequate information, the trial court was found to have properly taken notice of the contents of the documents, to determine if such misrepresentations or inadequacies were present.  This appears to be something of a departure from the preceding (Cofield) case, which did not allow the court to consider the facts of a public (newspaper) document.  However, the Kramer case below is distinguishable from Cofield.  The contents of the SEC filings in Kramer are only being reviewed for the statements they contain, and not for the truth of those statements.  The court clearly limits its holdings in this case to public documents that are required by law to be filed with the SEC.





Kramer v. Time Warner Inc., Warner Communications Inc., et al.

937 F.2d 767  (2nd Cir. 1991)



*  *  *



…[T]he district court relied squarely on the Offer to Purchase and Joint Proxy Statement in dismissing the complaint.  Kramer argues that such reliance was improper because those documents were not part of the complaint…Kramer argues that the complaint’s limited quotation of the Offer to Purchase did not sufficiently incorporate that document by reference to allow the district court to consider the entire document.  He also argues that the Offer to Purchase did not incorporate the Joint Proxy statement so as to allow the district court also to rely upon that.  …It is highly impractical and inconsistent with Fed.R.Evid. 201 to preclude a district court from considering such documents when faced with a motion to dismiss a securities action based on allegations of material misrepresentations or omissions.  First, the documents are required by law to be filed with the SEC, and no serious question as to their authenticity can exist.  Second, the documents are the very documents that are alleged to contain the various misrepresentations or omissions and are relevant not to prove the truth of their contents but only to determine what the documents stated.  Third, a plaintiff whose complaint alleges that such documents are legally deficient can hardly show prejudice resulting from a court’s studying of the documents.  Were courts to refrain from considering such documents, complaints that quoted only selected and misleading portions of such documents could not be dismissed under Rule 12(b)(6) event though they would be doomed to failure.  Foreclosing resort to such documents might lead to complaints filed solely to extract nuisance settlements.  Finally, we believe that under such circumstances, a district court may take judicial notice of the contents of relevant public disclosure documents required to be filed with the SEC as facts “capable of accurate and ready determination by resort to sources whose accuracy cannot be reasonably questioned.”  Fed.R.Evid.201(b)(2).  This of course includes related documents that bear on the adequacy of disclosure as well as documents actually alleged to contain inadequate or misleading statements, We stress that our holding relates to public disclosure documents

�

required by law to be filed, and actually filed, with the SEC, and not to other forms of disclosure such as press releases or announcements at shareholders meetings.







CHAPTER 1 - End of Chapter Review Questions



What are the limitations of being a good advocate, when gathering evidence?



(See section 1.3)  Even the most dedicated adversary must draw the line at fabricating or tampering with evidence.



What are the three main types of evidence?



(See section 1.5)  Although judicial notice provides a form of evidence, the three main types are testimony, exhibits, and stipulated facts.



What types of information do not constitute evidence?



(See section 1.5)  The following things do not constitute evidence: statements, arguments, questions, or objections made by the attorneys; information obtained outside the courtroom by the judge or jurors which is not part of the proceeding; testimony that the court specifically strikes or excludes; and testimony or exhibits admitted for a limited purpose, for any other purpose than the limited one for which the evidence is admitted.



What types of things might a paralegal be asked to do in regard to evidence?



(See section 1.6)  Paralegals assist in gathering, assessing, organizing, and writing motions regarding evidence.  They use their knowledge of the rules of evidence to competently assist counsel at all stages of trial preparation and trial.



What is direct evidence?



(See section 1.7) Evidence which directly proves a point is direct evidence.



What is circumstantial evidence?



(See section 1.7)  Evidence from which inferences can be drawn to prove a point.



How is evidence obtained?



(See section 1.8)  Evidence is obtained from eyewitnesses, experts, witnesses who observed specific conduct or characteristics relevant to the facts at issue, physical items,�

the creation of photographs and other demonstrative devices, and in a variety of other ways.



What evidentiary procedures are available when evidentiary problems arise?



(See section 1.11)  Making motions in limine including motions to suppress evidence on Constitutional grounds, requesting limiting instructions, and making objections, are three devices used to deal with evidentiary problems.





CHAPTER 1 - Answers to Applications



Students may have all sorts of ideas on things to collect.  It would be important to gather Veronica’s clothing, blood from the car, and Stu’s clothing.  From the clothing, it would be important to get blood samples, and to look for trace evidence including hair and fibers.



It would be appropriate to interview Veronica, the male friend with whom she had been drinking, the bartender or waitress who waited on Stu and Veronica, and any eyewitnesses of the assault, if they exist.  If Veronica went to hospital, it would be important to interview the admitting clerk, physicians and nurses who saw her, etc.  The officer who investigated the case should also be interviewed.



Again the student may be creative here.  Ideas range from diagrams of the car, parking lot, pictures of Veronica’s injuries, charts showing the DNA of the blood on Stu’s clothes matched Veronica’s, etc.



Veronica’s testimony is the only direct evidence that is probably available.  Stu isn’t likely to admit anything.



Students may have a wide range of facts which provide circumstantial evidence to support Veronica’s claims.  The blood on the car, her clothing and Stu’s clothing is good circumstantial evidence to corroborate Veronica’s statement of events.  Testimony that Veronica had been out with a different man raises the inference that she did not go willingly with Stu.



A medical expert who can describe Veronica’s injuries, DNA experts to match up the blood, and other forensic experts (i.e. hair and fiber) may be used in a case of this nature.



The questions to ask the male friend would vary widely, but should include questions regarding plans he had made with Veronica prior to going to the bar, the time he arrived there, what time Veronica left, what time he left, whether he was in the parking lot at the time Veronica was walking to her car, etc.



CHAPTER 2

RELEVANCE





Chapter Theme



	The purpose of Chapter Two is to impart to students an understanding of relevant evidence and an ability to discern evidence which is probative yet unfairly prejudicial.



Instructor Approach



	The Instructor should be aware that the students may have a tendency to dismiss potential evidence as irrelevant before completely evaluating its probative value.  Obviously, without a careful and thorough consideration of the probative value of a piece of evidence, its significance could be lost.  The students, therefore, should be encouraged to avoid this pitfall.  Remind the students that an understanding and an application of the rules of evidence increases an advocates’s ability to argue the probative or prejudicial worth of the evidence.

	The examples throughout the chapter and the hypothetical at the end of the chapter are designed to illustrate that potential evidence should be approached from all angles to determine both its probative and its prejudicial consequence.  Instructors will generally add their own examples to encourage the student’s analytical ability as well as reinforce the concept of relevant evidence.

	The Instructor may want to warn the students about the unpleasant nature of some of the hypothetical questions.  The examples tend to be extreme to illustrate the degrees of relevance and prejudice.







New Words and Phrases



Material evidence

Immaterial

Adversary system

Proponent

Probative

Ultimate issue

Discretionary provision

Cumulative evidence

Limited

Expurgated

Judicial discretion

�

CHAPTER 2 - Supplemental Cases





	There are few instances where the courts have determined that evidence which was admitted at trial failed, upon review, to meet the threshold test for relevancy.  This is because most things either side would want to present are at least arguably relevant.  In the following drug-sale case, however, the trial court allowed in evidence about telephone numbers which connected with beepers, without foundation as to the relevance of that information to the case.  The admission of that testimony was found to be error.





United States v. Spinosa

982 F2d 620 (1st Cir. 1992)



*  *  *







	[Police Officer] Walsh’s testimony about… New York telephone numbers was offered to show that Spinosa had called drug dealers in January just before the sale to Farley.  The government intended to show that beepers are often employed in the course of illegal drug activities.  The government hoped that this testimony would buttress Farley’s earlier testimony that Spinosa had told him that he had New York cocaine sources, and the anticipated testimony of Katz that Spinosa contacted New York sources to obtain the cocaine which was eventually sold to Farley.

	Detective Walsh testified that six months had passed between January, when the telephone numbers were called from Spinosa’s telephone, and July, when he called the numbers and found that two of the numbers connected to beepers.  He also admitted that he had no information about who had subscribed to the numbers in January when they were called from Spinosa’s telephone.  The fact that the phone numbers, when called in July, rang to beepers is, without more, not probative of any of the elements of the crime charged in this case.  Further, despite its offer of proof to the court, the government failed to elicit testimony to explain the relevance to drug dealing that two of the numbers connected to beepers rather than to standard telephones.  Even had there been evidence showing that the numbers were connected to beepers in January, the fact that two of the numbers range to beepers was not relevant in the absence of an explanation of the special importance of beepers in the conduct of illegal drug activities.  Therefore, Detective Walsh’s testimony was irrelevant and should have been stricken.



[The court determined that this error was harmless, given the other evidence of this case.]











	There is the flip side of relevancy cases, where the court oversteps its discretionary bounds by examining the sufficiency of the evidence rather than its threshold relevance, to determine admissibility.  The following case illustrates the court’s interpreting evidence, then based on its own interpretation, ruling the evidence inadmissible.  This is not the proper test for relevancy, as is demonstrated in the following case.





Douglass v. Eaton Corporation

956 F.2d 1339 (6th Cir. 1991)

*  *  *





	The evidence included the following:



T.J. Robinson, who is black, was involved in a fight with Richard Tolles, who is white, in June 1974.  There was conflicting evidence as to who provoked the incident.  Eaton’s record showed that after the two men exchanged heated words, Robinson struck Tolles, and Tolles swung a wild blow at Robinson, but missed hitting him.  Eaton then discharged both Robinson and Tolles, but later reinstated Tolles, reducing his penalty to a 30 day suspension.

Kenneth Carlton, a white employee of Eaton, was the only white employee who was discharged by Eaton for engaging in a physical altercation at the workplace.  There was evidence that Carlton had gone home early on the date of the altercation in September 1975.  He returned to the plant intoxicated and incoherent, and then attacked a plant foreman, repeatedly striking and kicking the supervisor, who did not hit Carlton in return.

Two white employees, William Short and Felix Matuzewski, were involved in a fight at Eaton’s plant in March 1976.  Matuzewski was hospitalized as a result of injuries sustained during this altercation.  He was subsequently suspended for three weeks.  Short was given six weeks of disciplinary layoff.

In September 1978, Florencio Quiroga, a Mexican-American, hit D. Pinnell, a white employee, in the face.  Although both employees told Management at Eaton that they were merely goofing around, Eaton discharged Quiroga.

Charles Culberson and Helen Browning, two black employees, were engaged in an altercation in 1984 when Culberson pushed Browning.  Culberson was given a four day disciplinary layoff and warned that he would be discharged for any further incidents.

Donald Kasper, who is white, was engaged in a physical altercation with a plant supervisor in July 1987 and was subsequently given a one day disciplinary layoff.

	Following trial, Eaton moved for a directed verdict and argued that the above evidence did not show a pattern of discrimination at Eaton.  The district court denied the motion for a directed verdict.  The case was then submitted to the jury.  On July 25, 1990, the jury returned its verdict, concluding that Eaton discriminated against Douglass on the basis of her race and granted her damages in the amount of $143,154.97.  In accordance with the jury verdict, the district court entered judgement in Douglsass’ favor on October 1990.

	Subsequently, Eaton submitted a motion for judgement notwithstanding the verdict, or, alternatively, for a new trial.  On February 22, 1991, the district court granted the motion.  The court ruled that the above evidence of alleged past, comparable conduct regarding fights at Eaton was not relevant as a matter of law and was erroneously admitted into evidence.  According to the district court, in each case where Eaton discharged an employee, it was shown that the discharged employee was the “aggressor.”  Where the employee was not discharged, the employee was a “victim” or it was unclear who the aggressor was.  The district court further ruled that Douglass was not similarly situated to “victims” or employees who were not clearly shown to be the “aggressor” during a physical altercation.  Therefore, the district court held that the above evidence should have been excluded.

	…The district court held the remaining evidence was insufficient to support the jury verdict.  Accordingly, the district court granted judgement notwithstanding the verdict, or alternatively, ordered a new trial.  Douglass filed a timely appeal.

*  *  *

	As we have noted, the test of relevance is very liberal and does not entail a determination of the sufficiency of the evidence.  In this case, however, the comparable evidence clearly met the threshold test of relevance.  Each of the prior incidents involved a physical altercation between employees at the Eaton plant.  In each case, Eaton took disciplinary action pursuant to its shop rule against fighting based on Eaton’s assessment of the situation.  The district court looked beyond this threshold relevance, however, and ruled the situations were different based on its interpretation of Eaton’s differential treatment of the employees involved.  The district court concluded that the evidence was irrelevant because it failed in adducing anything upon which a factfinder could properly ground a decision based either in direct facts or inferences drawn from the circumstances.  This conclusion about the value of the plaintiff’s evidence was based on the district court’s determination of the sufficiency of the evidence, not the relevance.  The evidence in this case clearly met the threshold test of relevance and we conclude that the district court abused its discretion in ruling that the evidence was not relevant.  We, therefore, reverse the district court’s grant of a new trial.



[The court reinstated the original verdict]









	Most often, the problems with admissibility do not stem from straight relevancy issues, but are instead the result of problems with highly inflammatory or unfairly prejudicial evidence.  Often the courts must review the discretion of the trial court to determine whether highly prejudicial evidence was improperly admitted.  In the following racketeering case, the court allowed impeachment evidence of the defendants, which included evidence of homosexuality, child abuse and molestation.  Although the court included a limiting instruction indicating that no defendant was on trial for “sexual acts,” the appellate court found this insufficient to overcome the prejudicial nature of the evidence.  Although the evidence was marginally relevant, its prejudicial effect was too great to warrant admissibility.  







United States v. Ham

998 F. 2d 1247 (4th Cir. 1993)



*  *  *







	We briefly summarize the facts relevant to our disposition of this appeal.  In 1968 Ham founded, along with Howard Wheeler, a Hare Krishna community in West Virginia called New Vrindaban.  Ham changed his name to…Swami…and became the ruler of the community.  Members of the community testified that Swami had control over all aspects of community life, including financial decisions.  Over the years the community increased its membership such that in the 1980’s it counted over 500 devotees, owned more than 3,000 acres of land and brought in approximate profits from charitable solicitations of $10 to $12 million during a five year period.

	New Vrindaban received most of its support from contributions solicited by its members.  In the Krishna religion, soliciting donations…, is a ritual.  Traditionally, devotees distributed religious publications and then solicited donations.  However, due to public disapprobation of the religion, in 1973, devotees…began dressing in street clothes and distributing bumper stickers or other non-religious items.  Many of these items contained counterfeit copyrighted images, such as popular cartoon characters or sports team logos.  Devotees would also sometimes wear false identification tags indicating that they were soliciting on behalf of a particular charity.



*  *  *



	Ham…first challenge[d] the admission of evidence of child molestation and homosexual conduct.  Several witnesses testified over two days that principals, teachers and monitors in the community’s school had sexually molested some of the children.  They testified that Swami was aware of the incidents but ignored the problem.  Two other witnesses mentioned that Swami had a homosexual relationship with Howard Wheeler prior to starting the New Vrindaban community.  The government offered this evidence to show Swami’s motive in the Steven Bryant murder, which it contended was to silence Bryant’s accusations of child molestation and homosexuality.  The government reasoned that by proving these accusations true through witness testimony, it showed that Bryant was truly a threat to Swami and not just an annoyance that Swami could ignore.



*  *  *

	We accept without need of extensive argument that implications of child molestation, homosexuality, and abuse of women unfairly prejudice a defendant.  Indeed, 

no evidence could be more inflammatory or more prejudicial than allegations of child molestation.  When evidence of a defendant’s involvement in several of these activities is presented to the jury, the risk of unfair prejudice is compounded.  In such a case, we fear that jurors will convict a defendant based on the jurors’ disdain or their belief that the defendant’s prior bad acts make guilt more likely.  Furthermore, we are especially sensitive to prejudice in a trial where defendants are members of an unpopular religion.

	Even though Swami…[was] not directly implicated in all the conduct presented at trail, we still find it prejudicial to [him] as defendant… The jury heard testimony of child molestation seemingly rampant in the New Vrindaban community, a community over which Swami had complete authority and responsibility.  Several witnesses also stated that Swami knew of the activity.  They alleged that they had approached Swami with their concerns of child molestation, but he failed to take any action and simply shrugged off the complaints.  This evidence was especially prejudicial in connection with the Devin Wheeler kidnapping charge, where the government proffered that Swami kidnapped the boy because he had been molesting him.



*  *  *

	

	Our inquiry does not end here.  We must weigh the probative value of the evidence against the danger of harm and determine if the district court could have, within its discretion, permitted the introduction of such evidence before the jury.  Evidence of child molestation and homosexuality were brought in for the limited purpose of proving Steven Bryant’s accusations.  This was relevant to the government’s theory of motive for the Bryant murder.  It is not, however, direct proof of motive; neither is it essential proof.  …[The jury] could still have inferred, without this evidence, that Swami ordered Bryant shot in order to stop the negative publicity.  Thus, the incremental probative value of this evidence is slight.  In the face of almost certain and considerable prejudice, we do not believe this evidence should have been admitted.



[The trial court vacated Swami’s conviction.]





	Finally, it is important to remind your students that when there is a court trial as oppose to a jury trial, the issue of unfair prejudice is not likely to have any impact in a proceeding.  In other words, Rule 403 objections are predicated on jury reaction rather that the reaction of the judge.  The following case illustrates this fairly well-established principal.





Schultz v. Spirit Cruises et al.

24 F. 3d 626 (4th Cir. 1994)





[Schultz, a passenger on a sixteen foot pleasure boat named “The Gypsy,” was injured when Gypsy crossed a really large wake, created by “The Spirit of Mount Vernon,” a bigger pleasure boat.  It was determined that Maass, who was operating the Gypsy, improperly crossed the wake.  It was almost determined that The Spirit of Mount Vernon was going too fast for the waterway conditions at the time, and created too large of a wake.  The Spirit of Mount Vernon was owned by Spirit Cruises, who unsuccessfully attempted to show that the primary cause of the plaintiff’s injuries was Maass’s negligence in operating the Gypsy.  Appealing from the judgement, Spirit Cruises specifically claimed as error evidence which was excluded pursuant to FRE 403.]



*  *  *



	Spirit Cruises claims the district court improperly excluded evidence of Maass’s alcohol consumption the day of the accident.  The court excluded the evidence and found that under Federal Rule of Evidence 403 it was more prejudicial than probative when Spirit Cruises could not make a proffer that the alcohol impaired Maass’s operation of the boat or his memory.  We review the district court’s exclusion of the evidence for an abuse of discretion.  

	Schultz brought this action under admiralty jurisdiction, thus the Federal Rules of Evidence apply.  Rule 403 provides that relevant evidence “may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues…” A district court has broad discretion under Rule 403 to exclude prejudicial evidence, but a court typically exercises this authority during jury trials.

	*  *  *

	In this case, we are faced with the exclusion of prejudicial evidence in a trial to the bench.  In Gulf States Utils. Co v Ecodyne Corp., 635 F.2d 517…, the Fifth Circuit found the district court’s exclusion of the prejudicial evidence to be in error since the matter was tried before the bench.  In so doing, the Fifth Circuit stated,

	[e]xcluding relevant evidence in a bench trial because it is cumulative or a waste 

	of time is clearly a proper exercise of the judge’s power, but excluding relevant

	evidence on the basis of “unfair” prejudice is a useless procedure.  Rule 403 

	assumes a trial judge is able to discern and weigh the improper inferences, and 

	then balance those improprieties against probative value and necessity.  Certainly,

	in a bench trial, the same judge can also exclude those improper inferences from

	his mind in reaching a decision.



	Adopting the position taken in Gulf States, we hold that in the context of a bench trial, evidence should not be excluded under 403 on the ground that it is unfairly prejudicial.  Under the Federal Rules of Evidence, admissibility of evidence is favored unless the probative value of the evidence is so low as to warrant exclusion when prejudice is a factor.  …Rule 403 was designed to keep evidence not germane to any issue outside the purview of the jury’s consideration.  For a bench trial, we are confident that the district court can hear relevant evidence, weigh its probative value and reject any improper inferences.

	We must, however, still address the issue of whether the exclusion of evidence was in this instance harmless error.  …Evidence of Maass’s consumption of alcohol is relevant to the inquiry of his perceptive abilities at the time of the accident and the determination of comparative fault.  [citations]  Spirit Cruises’ attorney was prevented from pursuing any inquiry into the amount of alcohol consumed by Maass during lunch or while on the boat.  The exclusion of this evidence was not harmless error since a party was prevented from fully developing evidence relevant to a material issue.  Because the court abused its discretion in excluding this relevant evidence, we reverse its ruling and order on remand that Spirit Cruises be allowed to pursue its line of inquiry into the consumption of alcoholic beverages. 









CHAPTER 2 - Answers to End of Chapter Review Questions





What is relevancy under the FRE?



(see section 2.2) Relevancy under the FRE is evidence having “any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”



What is materiality under the common law?



(see section 2.1)  Materiality is a common law theory correlated to the common law definition of relevancy.  For evidence to be material, it must in some way potentially affect the outcome of the case.



What is unfair prejudice?



(see section 2.4)  Unfair prejudice that is created by evidence whose probative value is outweighed by its inflammatory or prejudicial effect.  All evidence has the potential to be prejudicial, but it is excludable only when it is disproportionately so.



What is probative evidence?



(see section 2.1)  Evidence is probative if it is informative, or assists in the exploration for truth.



Who is the proponent?



(see section 2.1)  The proponent is the party who proffers (or puts forward) the evidence.

�

CHAPTER 2 - Answers to Applications.



Initially, it would appear that the magazine wrapped in brown paper in the back of Danielle’s car would be completely irrelevant.  Students may play with the idea of whether the presence of a magazine in a brown wrapper is evidence that Danielle was distracted when driving, etc.  This type of argument probably wouldn’t be successful, but students are encouraged to try and exercise imagination to create relevancy.



The closer proximity of the magazine (being in the front seat) gives a greater probability that the magazine is relevant.  Perhaps Danielle was attempting to look inside when the collision occurred.  Again, the arguments are weak for admissibility, but arguments can be made.



If the magazine was unwrapped, in the front seat, and contained sexually graphic material, it is much more probative than it would have been in questions 1 and 2 above.  It is very possible that under those conditions, the magazine drew Danielle’s attention, and distracted her from her driving.  Therefore the magazine could reasonably be deemed relevant.  The issue of unfair prejudice regarding the admissibility of the child pornography would be the next obstacle, and that is discussed in question 6 below.



This question builds on to the facts in question 3.  We now have a sexually explicit photograph in an open magazine, in plain view of the driver.  This makes the evidence sufficiently relevant to withstand a relevancy objection, although an unfair prejudice (FRE 403) objection would still be likely.  The outcome would be arguable.



The answer here follows the same logic as that in question 4.  However, because the magazine’s presence is so clearly in the view of the driver, it is now very probative of negligence.  It most likely will be admitted over either a relevancy objection or an FRE 403 objection for unfair prejudice, because it is so probative.



If the magazine is relevant, it still may be excluded as unfairly prejudicial, or inflammatory.  The students should consider the jury’s likely response to such a magazine, its importance in proving that Danielle was negligent, its importance in proving her state of mind, the relative value of this piece of evidence versus other evidence of Danielle’s negligence, etc.



If the magazine is admissible, but there are pages in the magazine (which were not exposed at the time of the accident) which would definitely inflame the jury, those pages may be expurgated or removed, or the magazine may be stapled in such a way that only the pages the jury needs to see may be viewed.  A bad apple doesn’t spoil the entire barrel of evidence, unless it can’t be screened out in some way.

�Chapter 3

CHARACTER





Chapter Theme



	The focus of Chapter Three is impart to the student an understanding of character evidence as considered and controlled by the rules.  Additionally, the student will learn the circumstances when character evidence is admissible both when characterized as such and when characterized as “for another purpose.”



Instructor Approach



	The “toilet seat” hypothetical used to introduce the notion of character evidence and its possible detrimental effect may seem silly but it is effective.  In our experience, the hypothetical reinforces the student’s grasp of the material.  Indeed, students (and some attorneys) remember the character evidence rule as the “toilet seat rule.”

	Another common experience assists in illustrating the reason the framers of the rules were cautious about the use of character evidence.  Most people who have had relationships know that a fight dredges up all the negative aspects of the relationship.  One or both people will often use the other person’s past mistakes as a fighting technique.  In other words, the faulted person has never been forgiven for past transgressions.  In this way, that person can never escape the past.  This, of course, is similar to how character evidence could be abused absent safeguards.

	New rules regarding sex crimes and child molestation cases look at the other side of this story.  It is often extremely difficult to prove on a child’s testimony, or on the testimony of a single rape victim, guilt beyond a reasonable doubt.  Therefore, the rules as currently drafted (in the wake of a great deal of controversy and antagonism from the advisory board) allow evidence of similar conduct to prove guilt in rape and child molestation cases.  These types of cases are treated very differently than all other types of cases with regarding to character evidence.

	The expectations permitting the admissibility of character evidence are consequently dependent upon the type of case involved, and then on the context in which the evidence is proffered.  A common area of confusion concerns which party may first offer the character evidence, the defendant or the prosecution.  Unless one is dealing with a sex crime or child molestation case, exceptions to the ban against the admissibility of character evidence can only be used in criminal cases.  The criminal defendant is the only party who may first introduce character evidence in the non-sex-related case.  Even in a sex crime, the only character evidence admissible against the accused is that of similar conduct in other circumstances.  For example, even in a sex crime, the prosecution is prohibited from introducing the initial evidence regarding the disposition of the accused.

	In non-sex crimes, the prosecution may not offer character evidence about the defendant or the victim, except in a homicide case in which the defendant is claiming self-defense.

	In civil cases, “propensity” evidence in sex and molestation cases may be introduced by the plaintiff.  For the most part, however, character evidence is inadmissible in civil cases, and none of the exceptions which allow it in criminal cases apply.

	Once the student understands that the defendant must (in most instances) first introduce the character evidence either about herself or the victim, the confusion often centers around the type of rebuttal character evidence which is permissible.  As the book notes, the rebuttal evidence may refer only to the party about whom the character evidence was first offered.  Here, the instructor may want to provide illustrations on the blackboards so that the students are encouraged to conceptualize.  Another instructive tool is to have the students role play in a trial situation.

	Another area which sometimes causes confusion is the method by which character evidence may be introduced.  The instructor needs to insure that the students understand that opinion and reputation evidence is the appropriate method for proving the defendant’s or the victim’s character.  Specific instances of conduct are only used in cross-examination, in sex crimes and child molestation crimes, or in those specific cases, as noted in the text, where the character of a party is an element to be proved in the case.

	�

	The students generally do not have difficulty with the use of character evidence for a purpose other than proving present conduct.  The text describes this as admitting character evidence through the “back door.”  The “back door” representation is one the students easily grasp.





New Words and Phrases



Public policy

Conclusive

Discredit

Rehabilitate

Essential element

Direct questions

Case in chief

Pertinent character traits

Cross-examination

Rebuttal

Laying a foundation

Extrinsic offense





CHAPTER 3 - Supplemental Cases



	For those paralegals who plan to work in environments where knowledge of sex crimes is required, or for those who have an interest in evidentiary rules designed to protect victims of sexual assault, the following supplemental information may be provided by the instructor.

	In Michigan v. Lucas, 111 S.Ct. 1743 (1991) the Court considered whether evidentiary rules like FRE 412 were unconstitutional for being violative of an accused’s Sixth Amendment rights of confrontation.  The Supreme Court found that such rules were not unconstitutional on their face, but each exercise of restriction must be examined as applied, to determine if the accused has been unfairly denied the right to confront witnesses against him.

	In the following sensitive child molestation case, the “Sixth Amendment v. FRE 412” issue was raised and the 8th Circuit found for the defendant.  As applied in this case, protecting the victim pursuant to FRE 412 and FRE 403 denied the accused a significant part of his defense.





�



U.S. v. Bear Stops

997 F.2d 451 (8th Cir. 1993)



[Bear Stops was accused of sexually molesting both of his children.  The issues in this portion of the case revolve around P.M., the older son, who claimed his father sexually assaulted him, specifically with anal penetration.]



	…Bear stops denied that he sexually assaulted P.M., presented an alibi defense for the few days surrounding the approximate date listed in the indictment, introduced testimony demonstrating inconsistencies between the description of the assault given by P.M., and attempted to submit evidence regarding prior sexual assaults of P.M. by other persons.  The evidence regarding the prior sexual assaults was largely excluded by the district court.

*  *  *

	Bear Stops offered uncontroverted evidence of an incident in 1988, when P.M. was six years old and staying with Bear Stop’s sister, Delores Cook, at Red Scaffold, South Dakota, in which P.M. was taken under a bridge and sexually assaulted, specifically anal penetration by the penis, by three older boys aged nine, ten, and twelve.  The assault by the three older boys occurred approximately during the same time period as Count I’s alleged sexual abuse by Bear Stops.

	At trial, Debra Baune, a licensed clinical social worker, testified that sexually abused children often exhibit regressive behaviors, such as bed wetting after being potty trained, hyperactivity, aggressiveness, and nightmares, and the children may also act out sexually as a result of emotional trauma caused by the abuse…Bear Stops asserts that because of the government’s evidence that P.M. exhibited the symptoms of a sexually abused child, the jury determined that P.M. must have been sexually abused.  Bear Stops concludes that the jury assumed that the perpetrator of the sexual abuse must have been Bear Stops unless he can put forth an alternative explanation for P.M.’s symptoms by submitting evidence of the uncontroverted sexual assault inflicted by the three boys.  Bear Stops argues that the exclusion of this evidence denied him his constitutional right to a fair trial.

	The district court, however, rigorously limited the admission of the evidence after carefully balancing the probative value against its negative effects.

*  *  *

We share the concerns expressed by the district court… We do conclude, however, that the restrictions placed on Bear Stop’s rights to confront adverse witnesses and to present evidence were ‘disproportionate to the purposes they are designed to serve.’  [citations]…Without sufficient information to determine whether a potential alternative explanation for P.M.’s behavior existed, the serious risk of a conviction on erroneous reasoning identified by the trial court remained.  The basic information of the undisputed assault by the three boys (the type of sexual assault and the time period during which it occurred) was constitutionally required for Bear Stops to receive a fair trial.�	The district court’s concerns regarding the admission of the evidence were valid.  Restricting the testimony regarding the sexual assault by the three boys to only the references volunteered by the grandmother and Dr. Peterson, and the hypotheticals asked of Dr. Bean, was, however, disproportionate to those concerns.  Because the evidence about the incident with three older boys was uncontroverted, the potential for jury confusion and for a distracting “mini-trial” about the event was minimal.  To avoid the intrusion on P.M.’s privacy, testimony about the basic facts of the incident could have been introduced through P.M.’s mother who discovered the sexual assault by the three older boys and stopped it, or through any other witness other than P.M. who had knowledge about it.  Because of both its relevance and its uncontroverted nature, the evidence would also be a likely candidate for stipulation.

	Accordingly, we hold that district court abused its discretion and erred when it refused to admit the basic factual details (time, place, age and sex of the perpetrators, the type of sexual assault, etc.) when that evidence was offered to provide an alternative explanation for the prosecution’s persuasive evidence about P.M.’s behavioral manifestations of a sexually abused child.





CHAPTER 3 -  Answers to End of Chapter Review Questions



What is character evidence?



(See section 3.1)  Character evidence is evidence of a person’s disposition or the particular traits that identify the way he or she would probably act under certain circumstances.



When is character evidence admissible to prove conduct in civil cases?



(See section 3.2)  Evidence of an individual’s character is never admissible to prove conduct in civil cases.  It may be admissible for other purposes, however.



Who may raise the issue of the accused’s character in criminal case?



(See section 3.3)  The defendant in a criminal prosecution is permitted to present evidence of his or her own character as part of the defense, and is allowed to present pertinent character evidence of the victim as well.



When may the prosecution present testimony regarding the character of the accused?



(See section 3.3)  The prosecution may present evidence of the accused’s character through cross-examination, or through rebuttal testimony, if the accused has “opened the door” first, by presenting his own character evidence.

�

Who may raise the issue of the victim’s character in a criminal case, and under what conditions?



(See section 3.4)  The prosecutor may introduce character evidence of a victim’s character for peacefulness in a homicide case, where the defense has raised a claim of self-defense.  Otherwise, only the accused may initiate evidence of a victim’s character.  After the accused has presented evidence of a victim’s character, then the prosecution may introduce rebuttal evidence in response.





Is the prior sexual history of a rape victim generally admissible if proffered by the accused as part of his defense?



(See section 3.5)  The prior sexual history of a rape victim is generally inadmissible if proffered by the accused.  There are narrow exception to this rule, so that the accused’s rights to a fair trial are not infringed (See FRE 412).  All evidence of prior sexual history that the defense intends to introduce must be reviewed by the court prior to trial for admissibility.



What are the two methods of proving character?



(See section 3.6)  Character evidence may be introduced by either opinion or reputation.





8.  When is character an essential element in a case?



(See section 3.7)  In criminal entrapment cases, character may be raised to an essential element in a case if the defense argues that the accused had no predisposition to commit the crime, and wouldn’t have engaged in the proscribed conduct absent police inducement.

	In civil cases, there are a variety of situations where character may be an ultimate issue.  These include child custody, employment, and defamation of character cases.





Under what circumstances may evidence of extrinsic offenses be admitted in a criminal proceeding?



(See section 3.8)  Evidence of extrinsic offenses may be inquired into upon cross-examination if the accused has introduced character evidence, for purposes of character impeachment.  (FRE 405(a))  Evidence of extrinsic offenses my be introduced in the �

prosecution’s case in chief, even where character is not going to be raised by the defense, if offered to prove motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake.   (FRE 404(b))



How do FRE 403 and FRE 404(b) interact?



(See section 3.10)  Because the “back door” opened by FRE 404(b) is so wide, the courts are extremely aware of the abuses that might result if every extrinsic offense which is arguably relevant to intent or motive were to be admitted.  Therefore, the court will generally scrutinize all such proffers very carefully, and weigh whether the probative value of the admission of evidence of an extrinsic offense is outweighed by the danger of unfair prejudice.





CHAPTER 3 - Answers to Applications



Unless Brutus introduces evidence of good character, pursuant to FRE 404(a), evidence of the accused’s character is inadmissible.  Therefore, the evidence regarding Brutus’s reputation for threatening and abusing Ruth should be excludable, if argued under FRE 404(a) to be inadmissible character evidence.





Although Brutus is allowed to bring in evidence of his own good character, the character traits he introduces must be pertinent to the issues at trial.  Brutus’s ability to be a kind and loving parent is arguably not pertinent to his being an abusive boyfriend.



On the other hand, a person’s character trait of being kind and loving in any relationship might be pertinent to whether or not they are the type of person to commit a murder.  The students should “play” with this evidence to try and articulate why it should be admissible to support Brutus’s claim of innocence.



Even if Brutus were able to admit the evidence of his character for being a loving parent, he would be unwise to do so.  This is because, by placing his character into evidence, he opens the door for prosecution to present rebuttal evidence.  Remember under question 1 above, the reputation evidence of Brutus’s abusive behavior to Ruth was most likely inadmissible.  However, once Brutus introduces his own character evidence, the prosecution will be able to bring in their reputation evidence to rebut.



The defense perspective would center on the argument that the 911 calls are �inadmissible to prove conduct pursuant to FRE 404(a).  Defense would contend that the only reason prosecution wants to introduce those tapes is to prove that the accused was violent toward Ruth before, and therefore is likely to have killed her.  Under FRE 404(a), evidence of past acts is inadmissible to prove current conduct.  (There are also hearsay issues in this question, but it is premature to discuss them at this juncture.)





The prosecution would argue that pursuant to 404(b), (again subject to certain hearsay analysis), evidence of the 911 calls is admissible to show motive and intent.  Evidence of specific other acts may be admissible for this purpose, subject to review under FRE 403 for prejudicial effect.  If the prosecution’s case centers around defendant’s being a jealous or controlling person, the extrinsic acts depicted in the 911 calls may be shown as part of a pattern of abuse that culminated in the murder, and this evidence tends to prove the defendant’s motive in committing the crime.



Although evidence of past similar acts would be admissible against him under FRE 413 if Brutus were accused of rape as well as murder, the facts as related in the hypothetical do not appear to come under this exception.  Ruth’s calls involved her being threatened and beaten, but not sexually assaulted.  If Ruth had been heard on the 911 call asking for help claiming she had just been raped (instead of beaten), the results could be different.  Under those circumstances, the evidence would fall under the FRE 413 exception, and could be admissible.  (Additional rules discussed later in the textbook regarding hearsay and the 6th Amendment’s confrontation clause would have to be considered, however, under this revised hypothetical.)�Chapter Four

HABIT



Chapter Theme



	The purpose of this chapter is to encourage the students to recognized that evidence of a person’s character, which may otherwise be inadmissible, may become admissible if the character trait rises to the level of a habit, etc.





Instructor Approach



	The instructor should point out the benefits of being able to establish the habit of a person.  The benefits are twofold.  First, habit may be used in either a criminal or a civil lawsuit.  Second, habit evidence may be introduced by either party in a dispute, i.e., the proponent can be either the plaintiff or the defendant.

	Although the proof required to establish that conduct reaches the level of habit is rigorous, the method of proving habit is flexible.  As the rule provides, neither an eyewitness nor other corroborating evidence is required to lay the foundation for habit evidence.  Furthermore, once habit is established, it is admissible in most circumstances.  The constraints that are present with regard to character evidence all but disappear once the trait is raised to the level of habit.



New Words and Phrases



Habit

Distinguishable

Corroborating

To lay a foundation

Modus operandi





CHAPTER 4 - Supplemental Cases



	The following two cases are the appellate cases upon which the hypothetical situations on page 59 of the textbook are based.  The third case is a recent case summarizing the current law on habit evidence.





U.S. v. Lutrell

612 F.2d 396 (8th Cir. 1980)



	Defendant was tried and convicted of failure to file income tax returns for the years 1974 and 1975 in violation of 26 U.S.C. section 7203.  At trial the government�

introduced proof that defendant filed a tax return for 1970, but not 1971 and 1972.  A return for 1972 was filed after the investigation started.  The government also introduced proof that defendant did not file timely income tax returns for the years 1976, 1977, and 1978.  The single claim raised by defendant in this direct criminal appeal is that the district court erred in admitting evidence of defendant’s failure to timely file tax returns in three years subsequent to the years involved in the charges.

	As admitted by defendant, evidence of prior failure to file tax returns has been admitted in several cases.  [citations]  …Rule 404(b) of the Federal Rules of Evidence provides in part that either evidence of other Acts may be admissible to prove “motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, and Rule 406 of the Federal Rules of Evidence provides evidence of a person’s habits may be admitted.  Clearly there was no abuse of discretion in the district court’s admission of evidence regarding defendant’s income tax filing, either for the years preceding or following the years on which his conviction was based.  And the conviction is affirmed.





	Although the hypothetical in the textbook on page 59 about D. Deadbeat only speaks of the non-filing years in terms of habit, the actual case clearly bolsters the “habit” analysis with FRE 404(b), which allows evidence of other acts to prove intent.





Perrin v. Anderson et al

784 F.2d 1040 (10th Cir. 1986)



*  *  *



	This is a 42 U.S.C. section 1983 civil rights action for compensatory and punitive damages arising from the death of Terry Kim Perrin.  Plaintiff, adminstratix of Perrin’s estate and guardian of his son, alleged that defendants, Donnie Anderson and Roland Von Schriltz, members of the Oklahoma Highway Patrol, deprived Perrin of his civil rights when they shot and killed him while attempting to obtain information concerning a traffic accident in which he had been involved.  The jury found in favor of defendants.

	In this appeal plaintiff contends that the district court erred in admitting…testimony by four police officers recounting previous violent encounters they had had with Perrin…

	A simple highway accident set off the bizarre chain of events that culminated in Perrin’s death.  The accident began when Perrin drove his car into the back of another car on an Oklahoma highway.  After determining that the occupants of the car he had hit were uninjured, Perrin walked to his home, which was close to the highway.  Trooper Von Schriltz went to Perrin’s home to obtain information concerning the accident.  He was joined there by Trooper Anderson.  They knocked on and off for ten to twenty minutes before persuading Perrin to open the door.  Once Perrin opened the door, the defendant officers noted Perrin’s erratic behavior.  The troopers testified that his moods would change quickly and that he was yelling that the accident was not his fault.  Von Schriltz testified that he sensed a possibly dangerous situation and slowly moved his hand to his gun in order to secure its hammer with a leather thong.  This action apparently provoked Perrin who then slammed the door.  The door bounced open and Perrin then attacked Anderson.  A fierce battle ensued between Perrin and the two officers, who unsuccessfully applied several chokeholds to Perrin in an attempt to subdue him.  Eventually Anderson, who testified that he feared he was about to lose consciousness as a result of having been kicked repeatedly in the face and chest by Perrin, took out his gun, and, without issuing a warning, shot and killed Perrin.  Anderson stated that he was convinced Perrin would have killed both officers had he not fired.

I  



	At trial the court permitted four police officers to testify that they had been involved previously in violent encounters with Perrin.  These officers testified to Perrin’s apparent hatred or fear of uniformed officers and his consistently violent response to any contact with them.  For example, defendants presented evidence that on earlier occasions Perrin was completely uncontrollable and violent in the presence of uniformed officers.  On one occasion he rammed his head into the bars and walls of his cell, requiring administration of a tranquilizer.  Another time while barefoot, Perrin kicked loose a porcelain toilet bowl that was bolted to the door.  One officer testified that he encountered Perrin while responding to a public drunk call.  Perrin attacked him, and during the following struggle Perrin tried to reach for the officer’s weapon.  The office and his back-up had to carry Perrin handcuffed, kicking and screaming, to the squad car, where Perrin then kicked the windshield out of the car.  Another officer testified that Perrin attacked him after Perrin was stopped at a vehicle checkpoint.  During the ensuing struggle, three policemen were needed to subdue Perrin, including one 6’2” officer weighing 250 pounds and one 6’6” officer weighing 350 pounds.  Defendants introduced this evidence to prove that Perrin was the first aggressor in the fight—a key element in defendants’ self-defense claim.  The court admitted the evidence over objection, under Federal Rules of Evidence provisions treating both character and habit evidence.  Plaintiff contends this was error.

*  *  *

	Rule 406 provides:

	“Evidence of the habit of a person…, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person…on a particular occasion was in conformity with the habit…”

	The limitations on the methods of proving character set out in Rule 405 do not apply to proof of habit.  Testimony concerning prior specific incidents is not allowed.  

	The court has defined “habit” as “a regular practice of meeting a particular kind of situation with a certain type of conduct, or a reflex behavior in a specific set of circumstances.”  [citations] … That Perrin might be proved to have a “habit” of reacting violently to uninformed police officers seems rather extraordinary.  We believe, however, that defendants did in fact demonstrate that Perrin repeatedly reacted with extreme aggression when dealing with uniformed police officers.

	Four police officers testified to at least five separate violent incidents, and plaintiff offered no evidence of any peaceful encounter between Perrin and the police.  Five incidents ordinarily would be insufficient to establish the existence of a habit.  [citations]  But defendants here had made an offer of proof of testimony from eight police officers concerning numerous different incidents.  To prevent undue prejudice to plaintiff, the district court permitted only four of these witnesses to testify, and it explicitly stated that it thought the testimony of the four officers had been sufficient to establish a habit.  …We hold that the district court properly admitted this evidence pursuant to Rule 406.  There was adequate testimony to establish that Perrin invariably reacted with extreme violence to any contact with a uniformed police officer.

*  *  *





	The following case summarizing the current perspective in the courts on the issue of habit evidence.





U.S. v. Newman

982 F.2d 665 (1st Cir.1992)



[Appellant Michael Newman was convicted of violating the civil rights of a pretrial detainee named Peterson, in violation of 18 U.S.C. section 242.



	Peterson was arrested in Providence, Rhode Island, for drinking in public.  A record check revealed outstanding warrants against Peterson.  Appellant Michael J. Newman was the officer in charge of the cell block where Peterson was detained.

	After being placed in a cell, Peterson began to yell and scream, then picked up the porcelain toilet in the cell and hurled it through the bars.  Appellant Newman and another officer removed Peterson to a nearby cell.  Peterson put up mild resistance and his wrists were handcuffed to the cell bars.  Shortly after the officers left, Peterson resumed his yelling and screaming, which prompted appellant Newman to return to the cell.  While still handcuffed to the cell bars, Peterson was beaten and kicked in the stomach and head by appellant.  Peterson sustained injuries to his face, nose, eyes, and inner ear, and experienced difficulty in breathing.  He remained in a local hospital for a week, where he experienced dizziness, severe headaches, and other physical pain.  Extensive medical tests proved negative.

	Newman was indicted, tried, and convicted for interfering with Peterson’s civil rights under color of law, and sentenced to sixty months in prison or a two-year term of supervised release.

	…[Appellant] claims that the court committed error by excluding certain “habit” evidence proffered under Federal Rule of Evidence 406.

	…At trial, the defense attempted to introduce Providence Police Sergeant MacDonald’s testimony that he had seen between 75 and 100 prisoners handcuffed to the cell bars, but never to the first bar.  MacDonald’s testimony was offered to support Newman’s testimony that he had handcuffed Peterson to the third bar of the cell and not the first bar as Peterson testified.  The issue became material in light of the trial testimony of Daniel Greene, a detainee in the same cell block, who claimed to have seen Peterson’s cuffed hands protruding through the bars during the assault.  The evidence demonstrated that Greene could have seen Peterson’s hands only if they were cuffed to the first bar.  The district court sustained the government’s objection to the proffered testimony.

	Under Rule 406, competent evidence of a person’s “habit” may be admissible to prove conduct in conformity with the habit on a particular occasion.  The party offering the evidence must establish the habitual nature of the alleged practice.  As with other exclusionary rulings, the party challenging an exclusion of habit evidence under Rule 406 bears the heavy burden of demonstrating on appeal that the trial court abused its discretion. [citations omitted]

	Habit evidence under Rule 406 may be probative of the regular practice of meeting a particular kind of situation with a specific type of conduct, such as the habit of going down a particular stairway two stairs at a time, or of giving the hand-signal for a left turn… Although there are no “precise standards” for determining whether a behavior pattern has matured into a habit, two factors are considered controlling as a rule:  adequacy of sampling and uniformity of response.  These factors focus on whether the behavior at issue occurred with sufficient regularity making it more probable than not that it would be carried out in every instance or in most instances.  The requisite regularity is tested by the ratio of reaction to situations.  It is essential, therefore, that the regularity of the conduct alleged to be habitual rest on an analysis of instances numerous enough to [support] an inference of systematic conduct and to establish one’s regular response to a repeated specific situation.  [citations and quotation marks omitted.]

	Appellant’s proffer failed to demonstrate the admissibility of the MacDonald testimony under Rule 406.  Appellant provided no foundation for assessing the adequacy of the sampling to which MacDonald would testify.  There was no evidence even approximating the number of times prisoners were handcuffed to cell bars.  Absent some evidence of the number of instances in which the handcuffing practice took place, we cannot conclude that the district court abused its discretion.  An officer’s observation of 75 to 100 such instances did not require the conclusion that the putative practice was followed with the necessary regularity.

	…Other considerations reinforce the conclusion that the district court did not abuse its discretion.  First, Sergeant MacDonald testified that there was no “rule or practice that’s followed” about where to handcuff prisoners but that “[t]he officers involved…at the time would decide where to handcuff them and how to do it.”  Second, we are aware of no case, and appellant cites none, in which the routine practice of an organization, without more, has been considered probative of the conduct of a particular individual within the organization.

*  *  *



Affirmed.







�CHAPTER 4 – Answers to End of Chapter Review Questions



What is habit evidence?



(See section 4.1)  Habit evidence is admissible to prove that the conduct of a person or organization on a particular occasion was in conformity with the habit or routine practice.  Habit is defined as a person’s or organization’s regular response in a situation that repeats itself.  To be admissible as habit evidence, the evidence must show an adequate number of occurrences and a uniformity of response.



What is the difference between character and habit evidence?



(See section 4.1)  Character and habit are closely related, differing more in degree than concept.  Although character usually refers more to the personality traits of an individual, it can also refer to the manner in which a person is likely to act under different circumstances.  If the behavior is merely likely, it will be considered intrinsic to character, and inadmissible to prove conduct.  If the behavior is inevitable, or at least highly probable, it may then come in as habit evidence.  The court will generally err on the side of inadmissibility, and depict the behavior as character evidence than habit, if there is arguability.



What is an example of organizational habit?



(See section 4.2)  Students should play with the concept of organizational habits to try and offer suggestions as to where they might be provable.  An organizational habit includes such things as the method by which mail is date stamped when received at a large corporation, or the manner in which interoffice mail is generally transported from one employee to another.



What is an example of professional routine habit?



(See section 4.4)  The students should be encouraged to come up with their own examples for different professions: medical, accountant, real estate broker, etc.  The book contains an example in the medical profession.  An accounting example might be based upon the method by which the accountant balances the books of a business client.  She might not have any distinct recollection of how she balanced the books of a certain corporate client, but she could testify as to how she habitually performed such a function, which would be circumstantial evidence that she performed in such a way with a specific corporate client in question.  A foundation would need to be laid to show how many corporate books she has balanced, and how often she has followed the procedure she has identified as habitual.













5.  What is modus operandi?



(See section 4.5)  Modus operandi is a common law doctrine, which literally means “mode of operation.”  When similar methods are employed by a single perpetrator of multiple crimes, the perpetrator is said to have a modus operandi.  This concept is to some degree integrated in FRE 404(b) which allows the admission of evidence of other acts to prove, among other things, identity.  However, modus operandi issues go beyond merely identifying the perpetrator.  Sometimes proving modus operandi is the only way to prove any one of the several crimes committed.  Since no specific evidence rule addresses the admissibility of modus operandi evidence per se, the lawyer must be extremely creative and persuasive to get it in when it doesn’t fit squarely in FRE 404(b).  (Cases in the textbook illustrate the court’s grappling with the issue.)



How is habit proved?



(See section 4.3)  Habit is proved with testimony of a witness who is knowledgeable about the habitual practice.  The witness must be able to show a regular practice of meeting a particular kind of situation with a certain type of conduct, or a reflex behavior in a specific set of circumstances.  The witness must be able to provide foundation information about the number of times the situation has arisen where the habit was implemented, and the uniformity of the response in those situations.





CHAPTER 4 - Answers to Applications.



1st Hypothetical



The social worker’s testimony would admissible as habit evidence under FRE 406.  (Her records may also be admissible under business records exceptions to the hearsay rule, but this will be discussed later.)



The social worker’s testimony that Charlene was advised of her obligation to report income is not conclusive proof that she was so advised.  It is strong circumstantial evidence that the social worker acted in accordance with her habitual practice of properly advising welfare recipients.  However, Charlene can rebut the inference with her own testimony, and/or the social worker can be impeached.  It is up to the jury to decide whether Charlene presents evidence that she was not properly advised.





2nd Hypothetical



Dangerous Dan’s two prior assaults may be admissible under other rules, (especially if he testifies) however they are not admitted pursuant to FRE 406 to prove habit.  They neither provide a sufficient enough “sample” of events to justify calling his 	assaultive behavior habitual, nor do we know anything about the uniformity of his �	response in similar situations.  Even if the number of total assaults (charged and 

	uncharged) are sufficient to consider looking at them as samples, the circumstances 	of each one would have to be examined, and Dan must be shown to consistently 	become assaultive each time those circumstances arise.





Dan’s other assaults might be admissible under FRE 404(b) to show motive or intent, depending upon the circumstances surrounding them.  (We have not yet studied impeachment rules, but these prior charged offenses may be admissible for impeachment purposes.)



�CHAPTER 5

WITNESSES AND COMPETENCY





Chapter Theme



	To acquaint the student with the concept of competent witnesses.





Instructor Approach



	The instructor should take care to insure that the student is aware of the distinction between the usual meaning of competency in our society and the use of competency pertaining to witnesses in the legal arena.  Often the term competency connotes one who is without the faculties to endure everyday life.  That term, as used to delineate witnesses, is of course far too narrow.

	The instructor may want to educate the student here about laying a foundation to establish the competency of a witness.  The foundation, or the prefatory questions of a witness which establish that a witness has the background, knowledge or other similar basis to testify, aids the trier of fact in assessing what weight, if any, to assign to the witness’s testimony.  In other words, those foundational questions help to establish the credibility or believability of the witness.

	The questions to establish that a witness is competent to testify are two-fold.  The proponent of the witness wants to establish the competency of the witness so that the judge will permit the witness to testify.  Then, the proponent wants to establish the credibility and the reliability of the witness so the trier of fact will believe the witness.

	Cross-examination yields the opposite side of the same coin.  The opponent of the witness may challenge the competency of witness in an effort to have the witness’s testimony precluded.  If the court permits the testimony, the opponent will test the credibility and the reliability of the witness to discredit the witness in the eyes of the trier of fact.

	To both those ends, the following questions are pertinent: 1) Whether the witness was in a position to observe or perceive; 2) Whether the witness is able to remember and to what  extent; 3) Whether the witness has the ability to accurately relate; and 4) Whether the witness is able to tell the truth or has some reason to tailor the testimony.



	Examples help to reinforce the purposes of the above questions.  One such case used to instruct students about cross-examination and the danger of asking one too many questions is set forth below:



	A witness had testified that the defendant bit off the victim’s ear.  The cross-

	examiner proceeded to ask the appropriate questions about the witness’s 

	position with respect to the defendant and the victim, the time of the 

	evening and the available light.  The cross-examiner was attempting to �	establish that the witness’s ability to perceive could have been greatly 

	impaired by the conditions.  The witness remained firm that the defendant

	had bit off the victim’s ear.  The cross-examiner then asked the fatal question.

	“How could you be so sure?”  The witness replied, “I saw the defendant spit

	out the victim’s ear.”



	The instructor may want to go beyond the examples provided in the chapter to show that even a person who is otherwise competent may be incompetent pursuant to public policy.  This type of discussion would preview Chapter 12’s discussion of legal privileges.  Therefore, in addition to the areas mentioned in this chapter which advise the paralegal to research the pertinent state law regarding competency of the child, the insane, the mentally impaired, a person who wants to repeat a deceased’s words or a person who has been hypnotized, the instructor might want to mention briefly that privilege must also be considered.



New Words and Phrases



	affirmation

	competent

	diversity jurisdiction

	incompetent

	interested parties

	litigants

	minimum credibility

	oath

	unsupported opinion





CHAPTER 5 - Supplemental Cases



The following cases illustrate the extremely low threshold the court imposes with respect to witness competency.  The court will not force a prospective witness to undergo a mental competency examination prior to allowing such a person to testify, unless the court preliminarily determines that the witness may lack the most minimal competency to testify.





U.S. v. Gates

10 F.2d 765 (11th Cir. 1993)



	Charles Gates was convicted of three counts of armed bank robbery and three counts of use of a firearm in connection with the robberies.  He was acquitted on eight counts of armed robbery.

*  *  *









	Before trial Gates filed a motion asking that government witness Gary Hooper be ordered to undergo psychiatric examination before trial.  It set out Hooper’s grand jury testimony describing how, at the request of co-defendant and James, he engaged in a “staged theft” of an automobile later used by James in the first (October 30) robbery, for which he was paid $1,000.  James had earlier told Hooper that “he had a partner named Charles that was going to help him.”  After being excused and offered an opportunity to correct his testimony, Hooper told the grand jury that Gates went with him and James to buy gloves and a ski mask, that they cased banks to rob, and that Gates and James selected a bank and robbed it with Hooper at the wheel of the getaway car.

	The Gates motion alleged that in October 1989, approximately 10 days before the first bank robbery, Hooper had been hospitalized at a Georgia state mental health institution for two days.  The records of the institution indicated that Hooper had been hospitalized for mental illness in 1980; that he was a daily user of crack cocaine; he was hallucinating, suicidal and homicidal; his wife described him as hallucinating and paranoid.  The records referred to psychological testing as indicating a conscious deception by Hooper to look good; that he typically had severe underlying guilt that he projected unto others, and that he brooded about real or imaginary wrongs.  This institutionalization was approximately ten days before the bank robbery.

	We cannot find a record entry stating that the motion was denied, but all agree that it was not granted.

	There are inherent problems in allowing psychiatric examination of a witness, such as invasion of privacy, limiting availability of witnesses, chilling testimony, and battles of experts over competency.  Rule 601 allows one not mentally competent to testify, and it assumes that jurors are capable of evaluating a witness’s testimony in light of the fact that he is not mentally competent….Notwithstanding Rule 601, a court has the power to rule that a witness is incapable of testifying, and in an appropriate case it has the duty to hold a hearing to determine that issue.  [citations]

	In this case Hooper was cross-examined vigorously, searchingly, and over a wide range for almost 50 pages of transcript.  He was examined about details of the first robbery that he described in his trial testimony but had not mentioned before the grand jury.  The medical records of the institution in which he had been placed were put into evidence, and he was examined about their contents.  The institutionalization in question had occurred more than two years before the trial.  The trial judge had before him the grand jury testimony and the medical records.  Considering all the circumstances we cannot say that the judge erred in not granting an examination and in not conducting a hearing on the issue of competency.

	The failure to have an examination of Hooper did not violate the Confrontation Clause.  Confrontation is primarily a trial right directed at cross-examination; it is not a constitutionally compelled rule of pre-trial discovery.  [citations]  As we have noted, the institutional records of Hooper were available to the defense and were admitted into evidence and his grand jury testimony was fully explored on cross-examination.

*  *  *



The issue of competency to testify is not uncorrelated to the issue of whether a witness has sufficient personal knowledge of the events to which the witness is testifying.  The following case is illustrative of these points.





U.S. v. Hickey

917 F.2d 901 (6th Cir. 1990)



[The defendant was convicted on cocaine charges, and the following appeal ensued.]



*  *  *



	Pursuant to a plea agreement, [Ventimiglia] testified for the government against several of his associates, including [defendant] Quinn Hickey.

	Ventimiglia is a self-confessed cocaine addict, and his testimony at the trial was characterized by the district court as the words of a “loose cannon.”  In a lengthy cross-examination, defense counsel was able to expose Ventimiglia’s cocaine addiction, his claimed lack of memory, his uncertainty as to details, and several inconsistencies in his testimony.  In ruling on the defendant’s motion for a judgment of acquittal, the district court stated that Ventimiglia’s testimony alone would not support a guilty verdict; however, the district court denied the motion because the government  has introduced  apart from Ventimiglia’s testimony, “substantial circumstantial evidence that would tend to support the fact [that] Hickey was, in part, a seller.”

*  *  *

	The issue…presented in this appeal [is] whether the district court should have excluded the testimony of Ventimiglia and other prosecution witnesses on the basis of lack of personal knowledge, i.e., whether inconsistencies in their testimony showed that they were prevented by their drug addiction from obtaining personal knowledge of the events to which they testified…



	…Hickey argues that the district court committed reversible error in allowing the jury to hear and consider the testimony of Ventimiglia and other prosecution witnesses.  In considering this argument, we again note that a trial judge’s evidentiary rulings will not be reversed absent a clear showing of abuse of discretion. [citations]

	After pointing out Ventimiglia’s drug addiction and inconsistencies in Ventimiglia’s testimony, Hickey argues that there was a “total lack of sufficient or supportive evidence to substantiate the findings that these witnesses had personal knowledge of the critical events in this prosecution upon which to base their testimony.”  This is not the first case in which we have faced an argument that the testimony of Jack Ventimiglia should be excluded.  In United States v. Moreno, 899 F.2d 465 (6th Cir.1990), we rejected an argument by Hickey’s co-defendant in the first trial that inconsistencies in Ventimiglia’s testimony, in light of his admitted drug addiction, showed that he was incompetent to testify.

�

	In Moreno we relied upon United States v. Ramirez, 872 F.2d 582(6th Cir.) [additional citations], a case which recognized that in some cases the ability of a witness might be so impaired that he cannot satisfy the personal knowledge requirement of Federal Rule of Evidence 601.  …Hickey’s argument is an attempt to capitalize on the opening left by Ramirez.  What we did not mention in Ramirez was the fact that the threshold of Rule 602 is low.

	Rule 602 provides, in relevant part, that “[a] witness may not testify to a matter unless the witness has personal knowledge of the matter.”  Testimony should not be excluded for lack of personal knowledge unless no reasonable juror could believe that the witness had the ability and opportunity to perceive the event that he testifies about. [citations].

	Despite the fact that Ventimiglia’s testimony may have been, in large part, unbelievable to some and in spite of the possibility that his perception was sometimes impaired, a reasonable or rational juror could believe that Ventimiglia and the other prosecution witnesses perceived the course of events to which they testified.  Accordingly, we hold that the district court did not abuse its discretion in permitting Ventimiglia’s testimony or the testimony of the other prosecution witnesses.









CHAPTER 5 - Answers to End of Chapter Review Questions



In early common law, what types of individuals were incompetent to testify?



(See section 5.1)  Children, felons, individuals who had an interest in the outcome of a case, atheists, and people with mental illness.



Under the FRE, who is competent to testify?



(See section 5.2)  Everyone except the trial judge and the jurors in the case is competent to testify unless excluded by the other rules of evidence.



If a matter is in federal court due to diversity jurisdiction, do the Federal Rules of Evidence govern competency?



(See section 5.2)  In diversity cases, where state law supplies the rule of decision, the competency of a witness is determined in accordance with state law.



If a witness believes but is not certain that a fact is true, but the belief is based on his or her personal observation, is that witness competent to testify to that fact?



(See section 5.4)  A witness who has had the opportunity to observe and form a belief is considered to have personal knowledge.  A witness need not be absolutely sure.





Beginning a sentence with “I think” or “I believe” does not make the testimony inadmissible.



Must a witness swear on the Bible to tell the truth before testifying?



(See section 5.5)  Although a witness may be given the option to swear an oath on the Bible, it is not required.  It is only required that the witness solemnly undertake to tell the truth, by either oath or affirmation.



May the judge comment about the facts of the case from the bench?



(See section 5.6)  The judge is supposed to refrain from making any comments regarding the facts of the case during trial.  Were he to make comments, he might appear to be testifying.  A prejudicial comment regarding the facts of the case by the judge would be potential grounds for mistrial.



May a juror share information that wasn’t presented in court but is known to the juror to be true, and is pertinent to deliberations?



(See section 5.6)  The juror may not “testify” during deliberations.  Bringing information about the case from the “outside” would therefore be improper juror conduct, and could be grounds for a mistrial.





CHAPTER 5 - Answers to Applications



Hypothetical #1



Maria is presumed competent to testify in this hypothetical, pursuant to the Federal Rules of Evidence.  Children, even young ones, are not incompetent under the Federal Rules as a matter of law.



Maria’s inability to accurately describe what occurred at the same time she was molested does not necessarily render her incompetent to testify, although given her young age, the judge might make a determination that she lacks minimum credibility. 	More likely, the court would allow Maria to testify to the best of her ability.  In such circumstances, the jury would be permitted to weigh her testimony and its accuracy, and reach its own conclusions.  The likelihood of this outcome depends upon how “inaccurate” Maria’s recall is.  If she has general recall of the events, but not details, she will likely be allowed to give testimony.  If she remembers only what she has been told by others, or is incapable of remembering anything specific about what occurred, then her testimony will be inadmissible because she cannot testify from personal knowledge.  If she radically changes the story each time she tells it, she most likely lacks the minimum credibility to offer testimony at all.





Hypothetical #2



Jordan cannot not testify that Carmen shot Abel because he has no personal knowledge of that occurrence.  He can only testify that he heard the declarant yell that Carmen shot Abel.  (This will be discussed at greater length in the chapters on hearsay.)�CHAPTER 6

IMPEACHMENT



 Chapter Theme

	

	This Chapter sets forth the purpose and methods of impeaching a witness.



Instructor Approach



	This chapter is saturated with concepts both revisited and newly visited.  The instructor may do well to read aloud Rule 608 while the students follow along.  This may sound elementary, but the rule is packed with exceptions.  The forewarning should begin with the title of Rule 608.  It is “Evidence of Character and Conduct of Witness.”  The operative word is “witness.”  Before any evidence of a person’s character for truthfulness may be admitted, the person must first testify.  The students should be reminded that defendants, in criminal cases, do not have to testify because of their constitutional protections under the Fifth Amendment.  They do have to testify, however, before the defense is permitted to present evidence of the defendant’s truthfulness.  (This situation does not pose itself in civil cases.)

	The task for the paralegal may be to interview the opponent’s witnesses.  Advise the paralegals that all opposition witnesses should be questioned about the topics of their testimony.  Even if a witness is not specifically listed as a character witness, the witness may be able to provide opinion or reputation testimony regarding another witness’s character for truthfulness or untruthfulness.  It is during the interview, then, that the paralegal will learn whether the witness may be called to provide character evidence on behalf of the criminal defendant.  If this is the case, the paralegal may want to prepare a motion in limine to preclude evidence of the defendant’s character for truthfulness unless and until the defendant testifies.

	As the book notes, the fact that a person becomes a witness does not create the right to supplement the witness’s testimony with evidence of the witness’s character for truthfulness.  The witness’s character for truthfulness, must first be attacked before it can be supported.  The attack on the witness’s character for truthfulness may occur through another witness’s testimony or it may occur during cross-examination of the witness whose character is being attacked.  Mere cross-examination of the witness regarding the witness’s testimony, however, does not constitute an attack.  The purpose of cross-examination is to test the witness’s testimony.  Therefore, the attack must clearly be an attempt to discredit the witness’s character for truthfulness.



New words and phrases.



	Collateral evidence

	extrinsic evidence

	hearsay

	impeachment







	personal bias

	prior inconsistent statements

	prove up a denial

	refresh a witness’s recollection

	rehabilitate





CHAPTER 6 - Supplemental Cases



	This chapter introduced the notion that a witness’s character for truthfulness may be impeached with either reputation or opinion testimony.  However, an opinion without basis in personal knowledge is inadmissible as incompetent testimony.  Ordinarily, the witness must be able to testify about how long they’ve known the witness and under what circumstances, and provide other general information about their knowledge of the witness and his or her character for truthfulness.  The following case goes a little farther in establishing a foundation for such an opinion.









U.S. v. McMurray

420 F.2d 831 (8th Cir., 1994)



*  *  *



	McMurray…argues that the district court erred in allowing the governments’ rebuttal witness, Marjorie Carper, to express a negative opinion as to McMurray’s truthfulness after he had testified in his own behalf at trial.  We disagree.  The credibility of a defendant who testifies may be attacked in the same manner as that of any other witness.  [citations]  Fed.R.Evid. 608(a) expressly provides that “[t]he credibility of a witness may be attacked or supported by evidence in the form of opinion…[that] refer[s] only to character for truthfulness.”  Rule 608(a) allows opinion as well as reputation testimony because “witnesses who testify to reputation seem in fact often to be giving their opinions, disguised somewhat misleadingly as reputation.” [citations]  The prosecutor asked Mrs. Carper whether she would believe McMurray’s testimony under oath, based upon her opinion as to his truthfulness.  The questioning is consistent with Rule 608(b).  [citations]  Of course, before a witness may express such an opinion, there must be an adequate showing “that the opinions were more than bare assertions.”  [citations]  That is a question  committed to the trial court’s discretion.  In this case, Mrs. Carper testified that McMurray had persuaded her to apply for a credit card in his name 







so that he could buy Christmas presents for his children, after which McMurray and his wife charged large travel and other expenses to the card that Mrs. Carper eventually was forced to pay.  We agree with the district court that Mrs. Carper had sufficient dealing to provide a rational basis for her opinion as to McMurray’s truthfulness.

					  *  *  *





Note that under the facts of this case, had prosecution called Mrs. Carper specifically to ask about her experience with Mr. McMurray and the credit card, this evidence would have been excluded pursuant to FRE 608(b).  Had the prosecutor asked the defendant about his dealings with Mrs. Carper pursuant to 608(b) for impeachment purposes under cross-examination, the prosecution would not have been able to call Mrs. Carper as a witness to rebut any denial made by defendant.  This would be extrinsic and inadmissible.  However, by being called as a character witness, Mrs. Carper was able to testify as to her opinion of defendant’s veracity, and she was allowed to support her opinion by testifying about the past encounter with the credit card.  In other words, evidence of the past conduct wasn’t admitted to prove the defendant’s lack of veracity.  It was admitted to prove that Ms. Carper had a basis for her opinion regarding the defendant’s veracity.  This was an unusual result, (and one not usually allowed by the court) but of interest to the paralegal who may be interviewing witnesses who will provide impeachment evidence.





CHAPTER 6 - Answers to End of Chapter Review Questions.



What is impeachment?

(See section 6.1)  Impeachment means to attack the credibility of a witness.

Who may impeach a witness?

(See section 6.2)  Any party, including the party calling the witness, may impeach the witness.

How does one impeach a person who is reputed to be dishonest?

(See section 6.3)  A witness’s character for truthfulness may be impeached with either reputation or opinion evidence.

May a witness be impeached based on specific instances of past misconduct?

(See section 6.4)  A witness may be cross-examined about specific past misconduct, if the cross-examination is probative of the witness’s credibility.  Extrinsic evidence may not be used, however, to “prove up a denial.”

May a witness be impeached based on past felony convictions?

(See section 6.5)  If the witness is other than the accused, the witness may be impeached with evidence of a past felony, subject to review under the standards of FRE 403 for unfair prejudice.  If the witness is the accused, the court must make an actual



determination of the probative value of the evidence versus its prejudicial effect.  However pursuant to FRE 609(a)(2), if the prior conviction (whether a felony or a misdemeanor) involves a crime of dishonesty or false statement, then evidence of that crime shall be admitted notwithstanding any prejudicial effect.



May a witness be impeached based on past misdemeanor convictions?



(See section 6.5)  In cases of crimes involving dishonesty, whether the crime was a misdemeanor or felony, evidence of that crime is admissible for impeachment purposes.  Otherwise, only felonies are admissible pursuant to FRE 609.  However, on cross-examination pursuant to FRE 608(b), it is possible that a witness may be cross-examined about past conduct which resulted in misdemeanor convictions, if the cross-examination is probative of the witness’s credibility.  (Extrinsic evidence would be inadmissible under those circumstances, however, to prove up a denial.)



May a witness be impeached based on religious beliefs?



(See section 6.6)  Evidence of a witness’s religious beliefs is inadmissible to impeach the witness’s credibility.



What is a prior inconsistent statement?



(See section 6.7)  A prior inconsistent statement is a statement made previously that contradicts or conflicts with the current statements or testimony of the witness.



What does it mean to refresh a witness’s recollection?



(See section6.8)  Refreshing a witness’s recollection involves providing the witness with a past recording, writing, business record or other document or soft-media record, in order to remind the witness of what that witness said, wrote, recorded, or had knowledge of previously.



What is a personal bias, and how might this be used to impeach a witness?



(See section 6.9)  A personal bias is a prejudice or predisposition on the part of a witness that taints or skews that witness’s perspective, or might cause that witness to be untruthful.  The rules of evidence as applied in the courts are very lenient with respect to evidence regarding bias.  If a material witness can be shown to have reason to be less than truthful because of a bias, that evidence will be admissible.  Even extrinsic evidence is admissible to prove bias.



What is extrinsic evidence?



(See section 6.4)  Extrinsic evidence is evidence other than the testimony of the witness who is testifying.



What is collateral evidence?



(See section 6.10)  Evidence which is tangential or not sufficiently related to the triable issues in the case is called collateral.



Is evidence ever admissible under more than one rule?



Evidence is frequently admissible under several different rules of evidence for different reasons.  Sometimes evidence which is prohibited under one rule is admissible under another.  In such circumstances, the court will generally scrutinize the proffer to determine whether the evidence is unduly prejudicial or misleading.





CHAPTER 6 - Answers to Applications



Hypothetical #1



Mr. Smith’s prior statement to his sister would be admissible as impeachment evidence regarding his credibility.  Mr. Smith could be cross-examined on the stand about the prior statement.  If he denies having made such a statement, his sister could be called to testify about it.  FRE 613 allows extrinsic evidence to be brought in to prove the prior inconsistent statement if the witness denies having made it.



Evidence of Mr. Smith’s sister’s prior engagement to Mr. White may admissible to show that Mr. Smith has a bias against Mr. White.  Since Mr. White jilted Mr. Smith’s sister, it may be that Mr. Smith harbors a grudge and wishes to see Mr. White convicted on the gun smuggling charges, irrespective of their merit.  Since the impeachment issue involves bias, extrinsic evidence would be admissible.  Mr. Smith’s sister could be called and asked about Mr. Smith’s prior inconsistent statement, and the unhappy outcome to the relationship she shared with Mr. White.



Evidence of Mr. Smith’s sister’s prior engagement to Mr. White is admissible to show the basis for Mr. Smith’s potential bias.



Under the Federal Rules of Evidence, Mr. Smith’s prior inconsistent statement is only �admissible to impeach Mr. Smith’s credibility.  It is not admissible to prove that Mr. White’s boat was in fact docked during the relevant time period.  This is because is would be hearsay if admitted to prove the truth of the assertion.  (In some states, suchas Arizona, the courts allow the admission of prior inconsistent statements for general purposes, to prove the truth of the matter asserted in the statement itself.  The reasoning is that even if the prior statement is admitted for impeachment purposes, the jury will likely consider whether the statement is true of not.  Notwithstanding any limiting instruction, the jury isn’t likely to make the subtle distinctions required to use the evidence for impeachment purposes only.  Arizona therefore takes a practical, if theoretically inconsistent approach, and allows the evidence in for general purposes.)



Hypothetical #2



Sharon’s embezzlement conviction would be admissible under FRE 609(a)(2).  Embezzlement is usually a crime involving a high level of deceit, and conviction of such a crime would be admitted to impeach Sharon’s character.



Sharon’s embezzlement conviction is not relevant to the elemental issues of this case, but it is relevant to her credibility.  The rationale behind admitting such convictions is that since Sharon was willing to be deceiptful and abscond with someone else’s money by embezzling, such a conviction is probative as to the credibility of her word.



The court is without authority under FRE 609(a)(2) to exclude Sharon’s embezzlement conviction.  Although in most instances, the court is required to determine that the probative value of a prior conviction outweighs its prejudicial effect pursuant to FRE 403, when the prior conviction is for a crime involving deceit, the court is not given the discretion to exclude the evidence.  The language of 609(a)(2) says that the evidence of a crime of dishonesty or false statement “shall be admitted.”  The evidence comes in if it is proffered.  (The arguments formulate on what constitutes a crime involving dishonesty or false statement.)



Hypothetical #3



Sharon’s felony robbery conviction would be potentially admissible under FRE 609(a)(1).  



Sharon’s felony robbery conviction is not relevant to prove the current charge of aggravated assault.  It is only relevant to impeach her credibility as a witness.



Sharon’s felony robbery conviction would be relevant to impeach her credibility, pursuant to FRE 609(a)(1).  However, before the court would be allowed to admit this evidence, it would have to make a determination measuring the probative value of that evidence against its prejudicial effect.  If the probative value is outweighed by the prejudicial effect, the prior conviction evidence is inadmissible.  (Robbery is not a crime of deceit by definition so the court does have discretion under FRE 609(a)(1) which it would not have under 609(a)(2).)  Arguments to exclude the prior robbery conviction would center around the difficulty a jury would have in considering such a conviction in terms of its impeachment value alone.  There are correlations between robbery and aggravated assault that might be difficult to ignore.  On the other hand, since Sharon’s sole defense is based on her word that the gun went off by accident, any evidence regarding her credibility would be extremely probative and important.  Therefore, there is a good chance that the court would admit this prior conviction for impeachment purposes, even after weighing its prejudicial effect.



�CHAPTER 7

LAY AND EXPERT OPINIONS





Chapter Theme



	Chapter Seven concentrates on the efficacy of opinion testimony, both lay and expert opinion, to further the factfinder’s search for the truth, but not to supplant it.





Instructor Approach





	The student may be surprised to learn that opinion testimony is admissible to establish a fact or to help the jurors determine a fact.  Until this chapter, the utility of opinion testimony has been slight.  The rules studied so far have permitted opinion to refer to someone’s pertinent character trait or character for truthfulness or untruthfulness.  The opinion, most likely has little, if any, crucial value to the jurors.  The discussion in this chapter should awaken the students to many ways in which opinion testimony can enlighten the trier of fact.

	The student may have limited expectations regarding the ways in which a lay witness may be competent to express an opinion helpful to jurors.  A useful exercise for the student would be to research the broad range of subjects upon which a lay witness is competent to give an opinion.  The case law is substantial.  The courts have approved a lay witness to give an opinion, with the proper foundation, of course, on the following topics:  speed, intoxication or sobriety, anger, grief, tone of voice, other physical appearances and demeanor, amount of light, weight, measures, time and distance, mental condition of a person such as the defendant “knew” it was marijuana, or the person did not act like himself, age, sounds such as a rifle shot, value of property, the nature of a fluid such as alcohol, beer, blood, urine.

	The instructor should consider that many people and probably the students envision an expert to be someone who has had extensive education and experience.  The latter, experience, is certainly a gateway to developing an expertise.  However, education is not a requisite to an expertise, at least in the legal arena.  A broader approach to expert opinion was adopted by Rule 702.  Thus, the expert, according to the rule, can be anyone with the knowledge, skill, experience, training, or education in a subject which will assist the factfinder to better understand something in the trial.  The student should be aware that any potential witness may have an expertise which could assist the trier of fact.

	The instructor may want to apprise the student that a legal opinion or conclusion, even if offered under the guise of expert testimony is neither proper nor admissible if it is an opinion or conclusion that the jury can reach on its own.

	The student should be mindful that those who hold themselves out as experts are not always experts.  It is wise for the paralegal to obtain as much information about the expert’s background in the interview.  A careful paralegal will verify the expert’s expertise.  Confirming the expert’s degrees, alma maters, and the like have numerous times revealed a fraud.  Such evidence may effectively preclude the expert or at least provide fertile ground for impeachment.

	The paralegal will also benefit the attorney by asking the expert to name the authorities in the expert’s area to name those whom the expert respects and accepts.  By using pretrial discovery to determine the treatises that the expert witness deems authoritative and conversely discounts, the paralegal will greatly assist the attorney in educating herself as to the area of the expert’s testimony and in preparing effective cross-examination.  The attorney will be better equipped to test the professional competence of the expert by determining the attitude the expert has regarding established treatises in the field.  The instructor may want to advise the student to cross-reference this area of expert opinion with Rule 803(18) which permits passages in treatises to be excepted from the hearsay rule for both impeachment and substantive purposes.

	The underlying bases for the expert’s opinion, governed by Rule 703, may be those made known to the expert before or at the trial.  This rule, in part, was intended to alleviate an excess of hypotheticals presented by the attorney examining the expert at the factfinding process.  The hypotheticals were often time-consuming and misleading.  Thus, practical considerations have taken over.  It is more efficient and less costly to insure that the expert has been sufficiently informed prior to the courtroom testimony; the expert is an expensive commodity particularly for courtroom testimony; therefore, the quicker the better.  The paralegal then, is well advised to provide the expert with all available information well in advance to expedite the opinion.  This information includes that which the opponent may pose to the expert at the trial in an effort to weaken the expert’s testimony.

	The caselaw for the expert opinion is also extensive.  The following areas are just a few:  accident reconstruction, results of industrial injuries, value, cause of death, time of death, effect of drugs on body, identification and matching of shoe prints, fingerprints, voiceprints, handwriting, DNA, the structure of criminal organizations, the nomenclature of the organization, symptoms of victimization, profiles of offenders, fitness to be a parent…and the list goes on.

	A difficult area to define is the opinion as to the ultimate issue.  The opinion is permitted to embrace the ultimate issue but not encroach upon the providence of the jury.  In litigation, the opinion either relates to something in the trial that the jurors need to understand or it relates to an element of the claim.  Many courts have restricted the opinion as to the ultimate issue by allowing the expert to give generalities about the topic but preclude any comment or conclusion in the form of an opinion upon how those generalities apply in the case.  For example, an expert may be permitted to testify about the characteristic systems manifested by a person who has been criminally victimized.  The expert is likely to be precluded from reaching a conclusion about whether the alleged victim in the case has been victimized.  That conclusion is for the jurors to decide.

�



New words and phrases



	opinion

	inference�	lay opinion

	laying a foundation

	expert opinion

	demonstrative evidence

	forensic evidence

	ultimate issue

	testamentary capacity

	elements





CHAPTER 7 - Supplemental Cases



	In following the Federal Rules of Evidence, the courts have moved away from common law trends to keep opinion testimony away from the jury.  Subject to Rule 403’s protection against unfair prejudice, quite often a minimal foundation will be deemed sufficient to support a lay witness’s opinion.  The following case is illustrative.



	



U.S. v. Allen

10 F.3d 405 (7th Cir. 1993)



[Defendant Allen was a civilian internal affairs investigator for the Lake County Sherriff’s Department, in Indiana.    He was charged with offering “protection” to a gambling business in exchange for campaign contributions to local politicians.]   



*  *  *



	…Allen…raises [this] evidentiary issue.  While being cross-examined about one of her meetings with Allen, Minor testified that “I assumed…that he would continue to do favors for us, protecting our gambling spot, because he was anticipating that we could do him a favor.”  Allen argues that the district court should have struck this testimony because Minor’s “assumptions” were irrelevant to whether Allen actually was providing protection to the club.  What Allen is really complaining about is that Minor’s “assumption” was of no use to the jury because it was mere mental speculation divorced from any personal perception about whether Allen had been providing or would continue to provide protection.

	Lay testimony not based on personal knowledge is useless; a witness cannot provide information about a matter the witness does not know about, a fact reflected in Fed.R.Evid. 602’s requirement that a witness may not testify to a matter absent personal knowledge.  But the fact that Minor cast her testimony as an assumption makes it neither necessarily irrelevant nor inadmissible.  Federal Rule of Evidence 701 “permits a lay witness to offer an opinion or inference that is rationally based on the witness’ perceptions and that is helpful to the development of evidence at trial.  United States v. Giovannetti, 919 F.2d 1223, 1226 (7th Cir.1990).  Minor’s assumption can be recast as either an opinion or inference—the label she herself used is not determinative—and is admissible under Rule 701 if it meets that rule’s requirement.  The first of those requirements is that Minor’s assumption had to have been rationally based on her own perceptions.  In other words, did Minor have sufficient personal knowledge to form an inference about whether Allen was providing and would continue to provide protection?  Allen argues that he never told Minor he was providing protection.  True, Allen never used the word “protection.”  But Minor had dealt with Allen several times.  She knew she and Joiner wanted protection; and she also knew that Allen was receiving favors from her and Joiner and that Allen was concerned that when somebody does a favor, the recipient should not forget that favor.  The basis for Minor’s personal knowledge is not overwhelming.  But Rule 701 places great reliance on a party’s ability to cross-examine an opponent’s witness and present any weaknesses in the witness’s testimony to the trier of fact.  United States v. Lawson, 653 F.2d 299, 303 (7th Cir. 1991).  “The trier of fact can normally be depended upon—with the aid of counsel—to pick up the nonverbal signals which, although absent from the record, indicate fairly clearly when the witness is describing what he saw and when he is describing what he thinks happened; the trier of fact also should generally be depended upon to give whatever weight or credibility to the witness’ opinion as may be due.

	Rule 701’s second requirement is that the testimony be helpful to the jury’s understanding of the issues at trial.  At trial, Allen’s attorney objected that Minor’s “assumption” about Allen providing protection “is what this case is all about anyway.”  This sounds like an objection based on the fact that Minor was offering an opinion on an “ultimate issue.”  But under the federal rules, that is no longer a valid objection.  Rule 704 provides that “testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.”

	But despite the abolition of the ultimate issue rule, the relationship of the opinion to the issues in the case is important to determine helpfulness.  “The closer the subject of the opinion gets to critical issues the likelier the judge is to require the witness to be more concrete…because the jury is not sufficiently helped in resolving disputes by testimony which merely tells it what result to reach.”  “[M]eaningless assertions which amount to little more than choosing up sides,” such as statements that a defendant is “guilty,” are properly excluded by the helpfulness requirement.  …But ultimately, the question of whether a lay opinion actually will help the jury decide an issue in the case is a judgement call for the district court.  Minor’s testimony was relevant, and Allen’s lawyer had ample opportunity to clarify (and pick apart) her testimony on cross-examination.  In any event, nothing in Allen’s trial objection specifically referenced the court to Rule 701’s helpfulness requirement.  In these circumstances, we find no abuse of discretion in the district court’s failure to strike Minor’s assumption about Allen’s providing protection at the club.  



[…Affirmed]





	The following case shows how far an expert can go in rendering testimony about the alleged conduct of the accused.  

�



U.S. v. Boney

977 F.2d 624 (D.C.. Cir. 1992)



[Defendant Boney was convicted for possession and distribution of cocaine.]

*  *  *



The government introduced expert testimony from Officer David Stroud, who testified concerning the roles and behavior of participants in drug trafficking operations.  The government put to Stroud an elaborate hypothetical involving three people performing exactly the same actions as the defendants in this case, exactly the same location, using the same words, and even the same amounts of cocaine.  Stroud testified that the scenario suggested to him a common pattern for a cocaine sale; he gave his opinion on who in the described operation was a “runner,” who was a “holder,” and who “was going to actually make the sale.” 

*  *  *

	We turn…to Boney’s challenge to the expert testimony of Officer Stroud.  According to Boney, the hypothetical presented by the prosecutor so closely mirrored the facts in this case that by assigning roles to the individuals in the hypothetical, Officer Stroud essentially gave his opinion that Boney and Holloman were playing those roles in a cocaine sale.  Boney asserts that such testimony was not helpful to the jury as required by Fed.R.Evid. 702 and that it was unduly prejudicial under Fed.R.Evid 403.  We consider appellant’s arguments under Rule 702 and Rule 403 separately because only the Rule 702 objection was preserved at trial.  The district court’s admission of the expert testimony under Rule 702 is subject to reversal only for abuse of discretion.  [citation] Rule 702 permits expert testimony that “assist[s] the trier of fact to understand the evidence or to determine a fact in issue.”  Fed.R.Evid 702.  Under that requirement that expert testimony “assist” the jury (usually referred to as the “helpfulness” requirement), testimony should ordinarily not extend to matters within the knowledge of laymen.  Officer Stroud’s testimony certainly did not do so.  The operations of narcotics dealers repeatedly have been found to be a suitable topic for expert testimony because they are not within the common knowledge of the average juror.  [citations]

	…Nevertheless, Boney contends that, although expert testimony on the operations of drug dealers in general may be admissible, Rule 702 prohibits an expert from giving an opinion that a particular defendant played a particular role in alleged criminal activity.  His position is that such testimony is barred both because the helpfulness requirement of the rule implicitly prohibits testimony on matters that jurors are expected to infer on their own, and because the testimony comes too close to a direct opinion on guilt or innocence, which would also be proscribed.  …Boney notes that the Second Circuit has expressed “discomfort” with testimony that connects particular defendants to roles in criminal conduct, and has stated that “an expert should not be permitted to testify that the defendant’s actions fit a pattern of conduct which the expert has observed in prior narcotics investigations.”  …Officer Stroud did express an opinion about the actions of the defendants in this case—the government’s thinly disguised hypothetical did not render his statements a mere abstract assessment of an imaginary scenario.  Nonetheless, Rule 702 does not bar an expert from drawing conclusions in a specific case, including a conclusion that the defendant was not involved in illegal activity or playing a specific role in illegal activity.  The Rule does not confine an expert to general statements in the field of his expertise; it does not require that any inferences from the facts in the specific case be left to the jury.  Although it may be well that an expert should not draw inferences a jury could make for itself, by stating that the defendants’ actions fit the pattern of a typical drug sale, Officer Stroud did not draw a conclusion so obvious that it could be thought he invaded the jury’s province.  His testimony was similar to a statement that a defendant’s actions mirrored a common criminal modus operandi—a form of testimony generally allowed.

	The second Circuit, however, has objected to such testimony on the slightly different ground that it would be “rather offensive” to allow an expert to approach the ultimate conclusion in the case by testifying that a particular defendant’s actions fit a known pattern of criminal conduct.  Still it is part of the normal role of the expert not merely to describe patterns of conduct in the abstract, but to connect actions in a specific case to those patterns—sometimes to the point of testifying that the defendant was involved in criminal conduct.  The Second Circuit’s marked ambivalence toward such testimony perhaps reflects a concern that as experts depart from general testimony and draw conclusions about criminal conduct in the cases before them, they approach what is generally accepted to be forbidden ground because their opinions verge on conclusions concerning the defendant’s guilt.

	…We say generally accepted but note that the proposition is by no means obvious from examination of the Federal Rules of Evidence.  At one time an expert was prohibited from testifying on any ultimate issue to be determined by the trier fact.  Rule 704(a) specifically removed that prohibition and now expressly permits expert testimony on “ultimate issue[s] to be decided by the trier of fact.”  Fed.R.Evid. 704(a).  On the other hand, the commentary to Rule 704 states that, despite the change, Rule 702 (and rule 403) may still be used to exclude “opinions which would merely tell the jury what result to reach.”  [citations]  That position would seem supported by Rule 704(b), which bars an expert from testifying that the defendant had “the mental state or condition constituting an element of the crime charged,” Fed.R.Evid. 704(b).  An opinion that the defendant is guilty necessarily incorporates a conclusion that the defendant had the requisite mental state to meet all elements of the offense.  Although the overlapping nature of the provisions treating expert testimony can understandably produce some confusion regarding the precise rule to be relied on to exclude an opinion as to guilt, we agree that a direct opinion on guilt or innocence would be barred and that Rule 702 is a plausible vehicle for challenging some testimony.

	That confusion was apparent in this case, for while appellant relied solely on Rules 702 and 403 in pressing his appeal, the government responded as if the appellant’s argument had been based on Rule 704(b).  Appellant’s contentions, however, would require us to go further.  Appellant essentially argues that if we accept the general view—that an expert witness must not testify directly as to a defendant’s guilt or innocence—we are led inexorably to the Second Circuit’s episodic objection to testimony that is the functional equivalent of the forbidden.  We disagree.  We accept the Fifth and Ninth Circuit’s view that an expert may not testify on the ultimate question of guilt or innocence, but find no warrant in the Federal Rules to extend that prohibition.  We think that no coherent line can be drawn beyond that restriction and that the effort to find such a boundary has caused the tension we perceive in the Second Circuit’s opinions.  Officer Stroud’s testimony, which at most matched particular defendants and their actions with paradigm roles in an illegal enterprise, does not amount to a direct opinion on the defendants’ guilt.  Concluding that a defendant’s actions (as described by the prosecutor) suggest that the defendant played a given role in a criminal enterprise is not the same as telling the jury that the government has proved every element of the case and that the defendant is guilty as charged.  …Officer Stroud similarly opined that the actions described in this case suggested a “runner and holder” type of drug sale and that appellants’ actions fit certain roles in the “runner and holder” operation.

	…Nevertheless, we echo here the cautionary note we sounded in United States v. Anderson:  “[T]here is often an inherent danger with expert testimony unduly biasing the jury ‘because of its aura of special reliability and trust.’”  [citations]  We note that in cases such as this, it is within the trial court’s discretion to exclude under Fed.R.Evid. 403 expert testimony that goes beyond a description of criminal modus operandi in general and assigns specific roles to individual defendants if the court deems it unfairly prejudicial.  In this case, however, Boney did not ask the trial judge to exercise discretion under Rule 403.  Although Boney argues on appeal that Stroud’s testimony was inadmissible under Rule 403, his objections at trial were not specific enough to raise that issue.  Our recognition of the threat expert testimony may pose for “unduly biasing the jury,” …does not mean that every objection to expert testimony automatically includes an objection that the testimony is unduly prejudicial under Rule 403.  Precisely because Rule 403 requires the trial court to undertake a subtle balancing to determine whether the probative value of the evidence outweighs its prejudicial effect, the trial judge must be alerted to the need to balance by a timely and specific objection.

	Even though appellant did not preserve an objection under Rule 403 at trial, we still must review admission of the expert testimony for plain error… It is difficult to imagine a Rule 403 challenge that could meet this exacting standard, for Rule 403 contemplates the thoughtful consideration of the trial court and leaves the admission of evidence to the sound discretion of the trial judge.  …[I]n this case we think the district judge could quite reasonably have thought the value of Stroud’s testimony connecting the defendants to identifiable roles in a drug sale outweighed its prejudicial effect.  And, in hindsight it seems rather clear that whatever prejudicial impact the testimony may have carried, it did not overly influence the jurors, for despite Stroud’s suggestion that Marks had been the “runner” in this drug operation, the jury acquitted Marks on both counts.



[…Affirmed.]�



CHAPTER 7 – Answers to End of Chapter Review Questions



What is a lay witness?



(See section 7.1)  A lay witness is a nonexpert whose testimony is based upon personal observation, and not upon any particular expertise.



When may a lay witness offer an opinion?



(See section 7.1)  A lay witness may offer an opinion if it is rationally based on his or her perception, and helpful to the jury.



What is an expert witness?



(See section 7.2)  An expert witness is one who has specialized knowledge that may assist the trier-of-fact in understanding evidence or determining an issue.



On what may an expert base an opinion?



(See section 7.5)  The expert may base his or her opinion on facts perceived or made known to the expert before the hearing, as well as any data of a type reasonably relied upon by experts in the field of forming such opinions.



Do all experts have advanced college degrees?



(See section 7.3)  Not all experts need to have advanced degrees.  Experts who are mechanics, electricians, or plumbers may provide expert testimony, and with little or no formal education may be considered qualified to expertly testify in their fields.



How might the use of a lay witness replace using an expert?



(See section 7.4)  Sometimes an individual in a position to observe and analyze a situation in the course of ordinary activity may be able to provide better testimony than an individual with general expert knowledge in the field, but no personal knowledge of the specific situation in the case.



What problem(s) might one face with a court-appointed expert?



(See section 7.7)  If the jury is informed that the expert is court appointed, it may give the testimony by that expert more weight than desirable, especially if the court appointed expert’s opinion is adverse to the party you are representing.�

CHAPTER 7 – Answers to Applications



Hypothetical #1



The master carpenter is qualified as an expert in the field in which he has accumulated expertise through years of experience.  His complete familiarity with commonly used building materials, and his longevity in the building business, is sufficient expertise for him to testify about the materials used in the pending litigation.  It may be argued that he has no expertise in reading contract specifications, and therefore should not be able to testify as to whether the building met specifications.  However, given his carpentry experience and familiarity with building materials, it is quite possible he would be allowed to testify quite broadly, even to encompass the specifications in the contract.



The master carpenter did testify as to the “ultimate question” in the case.  He testified that the house did not meet the specifications in the contract, and the civil claim was for breach of contract.  Under the Federal Rules of Evidence, this would not be improper, as long as a proper foundation for the testimony was laid.



The master carpenter did not improperly rely on hearsay in the form of the bill of materials, in formulating his expert opinion.  This is because pursuant to FRE 703, an expert may rely on any data of a type reasonably relied upon by experts in that field, even if the data is itself inadmissible.



Hypothetical #2



This office manager does not qualify as an expert.  She has no experience in building houses.  Her knowledge is not of construction in general, but only of the practices of her employer.



This officer manager will be allowed to testify as a lay witness, based upon her personal knowledge of the defendant’s home-building practices.  She will be able to render an opinion as to whether defendant’s practices were consistent in the instant case with other homes successfully completed by defendant.  A lay witness is permitted to offer an opinion on the basis of relevant historical or narrative facts that the witness has perceived.  (See MCI case, page 108)



The office manager may not testify as to her opinion of the comparability of the substitutes used in building plaintiff’s house.  This is because she has no expertise in the area of building materials.



The officer manager would be able to testify as to her opinion that the materials in plaintiff’s house and those specified in the contract were the same price, and consistently interchanged by defendant based on availability.  She could testify as to those facts based upon her personal knowledge and observation of defendant’s practices while in his employ.



 A lay testimony may carry the same weight as testimony of an expert, less weight, or more weight, depending upon the foundation for the testimony.  How much opportunity did the witness have to observe the defendant’s practices?  Is the witness biased?  At times, a lay witness is given greater weight by a jury because he or she can offer greater insight into the specific circumstances involved in the case.  At times, an expert is more persuasive because the expert has greater insight and understanding.�CHAPTER 8

SETTLEMENT, NEGOTIATION, AND REMEDIAL MEASURES



Chapter Theme

	

	To leave the student with the understanding that the rules governing the settlement, negotiation, and remedial measures were crafted to encourage expeditiously correcting a harm or wrong and ultimately resolving it before the parties engage in expensive and time consuming litigation.





Instructor Approach



	An effective way of introducing the concepts in this chapter is for the instructor to provide the student with everyday examples where an unsafe situation has caused a harm.  Such examples might include public areas and buildings which have been poorly constructed or are in disrepair, defective products, harmful medical procedures and medicines.  Appeal to the student’s common sense by inquiring about the various outcomes should the harmful situation remain uncorrected.  The student, hopefully, will be quick to acknowledge the usefulness of encouraging the responsible party to rapidly remedy the situation.  Then, the idea of public policy promoting settlement, negotiation, and early remedial measures in both civil and criminal cases will be clearer.



New Words and Phrases



Settlement

Negotiation

Compromise

Remedial measures

Precautionary measure

Plea bargains

Nolo contendere

No contest pleas

Withdrawn plea





CHAPTER 8 – Supplemental Cases



	The inadmissibility of offers of settlement to prove conduct is based on public policy considerations.  The following case grapples with the issue of excludability of certain testimony when it is unclear whether the evidence was part of a settlement offer at all.

�



Pierce v. F.R. Tripler and Co. and Hartmarx Specialty Stores, Inc.

955 F.2d 820 (2d Cir. 1992)



*  *  *



	…Pierce’s attorney, Debra Raskin, informed Tripler by mail that she believed that Pierce had a meritorious age discrimination claim in the denial of the promotion, but that Pierce was reluctant to litigate the matter.  Raskin proposed a meeting with Tripler in order to “work out an amicable resolution of this matter.”  Carey Stein, General Counsel for Hartmarx Specialty Stores, answered Raskin, stating that while he did not believe that Pierce had a claim, he would be happy to speak to Raskin in order to arrive at “an ‘amicable resolution’ of any claim he [Pierce] may have.”   In early June 1986 Raskin and Stein discussed Pierce’s situation but did not come to any agreement.  In late July 1986 Pierce filed a complaint with the Equal Employment Opportunity Commission (EEOC) alleging age discrimination.  On September 25, 1986, Stein telephoned Raskin offering Pierce a financial position at the Long Island City warehouse of Wallachs, another Hartmarx subsidiary.  This conversation engendered some confusion as to whether Pierce would be required to waive his age discrimination claim in order to accept the position.

	After this conversation, Raskin wrote Stein stating:  “If you are willing to make this offer of employment…without regard to the settlement of Mr. Pierce’s claims, he would, of course, be willing to give it serious consideration.”  Stein responded by letter, stating that he was confused by Raskin’s reference to the offer being “in exchange” for a release.  He claimed that he had said that he would not offer the job “just for the purposes of settling the lawsuit,” and that he still thought the lawsuit groundless.  He further stated that, although the Wallachs position might already have been offered to someone else, if Pierce were still interested Raskin should call and Stein would check back at Wallachs.  This letter was followed a week later by another from Raskin restating her understanding of the telephone call, which was that the job was conditioned on a release of all claims against the company.  Stein wrote back to Raskin, implying that the offer had not been conditioned on such a release, but that they should “agree to disagree about what was said in the phone conversation and get on with the lawsuit if that’s what’s to be.”  Pierce then initiated this action in the Southern District of New York.

*  *  *

	…Hartmax attempted before trial to have evidence of the subsequent job offer it made to Pierce ruled admissible.  The district judge refused to allow the evidence, and Hartmarx contends on appeal that this disallowance was reversible error.  Hartmarx argued that the evidence was relevant for two purposes.  First, Pierce’s rejection of the job offer purportedly showed that Pierce had failed to take reasonable steps to mitigate his damages, thus limiting his claim for back pay.  Second, evidence of the job offer made in September 1986 allegedly was relevant to Hartmarx’s state of mind in May when it denied Pierce the General Manager position.  Pierce opposed the introduction of the evidence, contending that the offer took place in the course of settlement negotiations and thus was inadmissible under Fed.R.Evid. 408.  The district court held a hearing and determined that, because the offer was not “unambiguously unconditional,” the evidence was not admissible for either purpose proposed by Hartmarx.  The district court did not address the Rule 408 issue.

	In order to show a failure to mitigate damages evidence of the failure must first be admissible.  Fed.R.Evid. 408 states:

	Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or 

	offering or promising to accept, a valuable consideration in compromising or 

	attempting to compromise a claim which was disputed as to either validity or 

	amount, is not admissible to prove liability for or invalidity of the claim or its 

	amount.

Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.  …Evidence that demonstrates a failure to mitigate damages goes to the “amount” of the claim and thus, if the offer was made in the course of compromise negotiations, it is barred under the plain language of Rule 408.  Under Fed.R.Evid.  104 (a) preliminary factual questions concerning the admissibility of evidence, such as whether an offer was made in the course of settlement negotiations, are to be determined by the court.

	…It is often difficult to determine whether an offer is made “in compromising or attempting to compromise a claim.”  [citations]  However, where a party is represented by counsel, threatens litigation and has initiated the first administrative steps in that litigation, any offer made between attorneys will be presumed to be an offer within the scope of Rule 408.  The party seeking admission of an offer under those circumstances must demonstrate convincingly that the offer was not an attempt to compromise the claim.  The district court here did not make an explicit determination as to the admissibility of the evidence of the job offer under Rule 408.  However, later in imposing Rule 11 sanctions on Hartmarx the district court stated that the offer was conditioned on the release of Pierce’s claims, which is another way of saying that the job offer was an attempt to compromise a claim.  Therefore, under the plain language of Rule 408, evidence of the job offer was not admissible to show Pierce’s failure to mitigate damages.

	Hartmarx, however, urges us to look behind the language of Rule 408 to its 

purposes.  The advisory Committee on Proposed Rules stated that the exclusion of 

evidence of compromise offers Hartmarx contends that neither of these policies would be advanced where, as here, it is the offer



	“may be based on two grounds.  (1) The evidence is irrelevant, since the offer may be motivated by a desire for peace rather than from any concession of weakness of position…(2) A more consistently impressive ground is promotion of the public policy favoring the compromise and settlement of disputes.”  Fed.R.Evid.  408, Notes of Advisory Committee on Proposed Rules.  

	Hartmarx contends that neither of these policies would be advanced where, as here, the offeror is seeking to introduce evidence of the offer.  If the offeror is introducing the evidence, according to Hartmarx, we should not worry that the evidence will be unfairly viewed as a concession of weakness of the offeror’s position.

	Similarly, argues Hartmarx, parties will not be discouraged from free and frank settlement discussions by the knowledge that they may introduce their own statements at trial.  Hartmarx relies on a recent decision by the Supreme Court of Washington that supports its position.  In Bulaich v. AT&T Information Sys., 113 Wash.2d 254, 778 P.2d 1031 (1989) (en banc), the court held that Washington’s Evidence Rule 408, which mirrors Federal Rule 408, did not bar admission of a job offer in similar circumstances.  The court stated that



	When the settlement offer is the same party attempting to gain the admission of the 

	settlement letter into evidence, the threat of admissibility should not be a deterrent 

	to the articulation of a settlement proposal.



…While the reasoning of Bulaich is attractive, we find it unpersuasive.  We believe that admission into evidence of settlement offers, even by the offeror, could inhibit settlement discussions and interfere with the effective administration of justice.  As the circumstances under which this issue arose in the district court suggest, widespread admissibility of the substance of settlement offers could bring with it a rash of motions for disqualification of a party’s chosen counsel who would likely become a witness at trial.

	The issue of admissibility of the job offer here first came before the district court when the defendant’s attorney, Hartmarx General Counsel Carey Stein, requested from the court permission to withdraw as trial counsel because he intended to testify as to the substance of the job offer.  Under the ABA Code of Professional Responsibility (DR 5-102(A) and the ABA Model Rules of Professional Conduct (Rule 3.7), an attorney who ought to be called as a witness on behalf of his client must withdraw from representation at trial.  Stein’s testimony would likely have necessitated rebuttal testimony from Pierce’s attorney, Debra Raskin, thus disqualifying her, and perhaps her entire firm, from representing Pierce at trial.  Compare DR 5-102(A) (entire firm disqualified) with Rule 1.10 (disqualification of attorney under Rule 3.7 not inputted to members of firm).  It is common for attorneys in pending litigation to be involved in efforts to settle the case before trial actually commences.  It is also common that adverse parties have difficult memories as to what was said at such a meeting.  If the substance of such negotiations were admissible at trial, many attorneys would be forced to testify as to the nature of the discussions and thus be disqualified as trial counsel.  Indeed, one commentator has noted that the advocate-witness rule itself “means that no lawyer in a law firm that a client wished to serve as a trial counsel in threatened litigation could safely attend negotiation sessions designed to avert trial or to renegotiate a contractual arrangement that had become unraveled, for fear of becoming a potential witness.”  [citations]













	This undesirable result is largely avoided by excluding evidence of settlement negotiations.  Hartmarx’s interpretation of Rule 408 would discourage settlement discussions or encourage expensive and wasteful duplication of efforts by “negotiation counsel” and “trial counsel.”  We prefer to apply Rule 408 as written and exclude evidence of settlement offers to prove liability for or the amount of a claim regardless of which party attempts to offer the evidence.



[Affirmed.]



	Although offers of immunity may appear to be similar to settlement offers of plea bargains, the court has circumscribed the exclusion of immunity offers to a much greater extent.  The following case gives an interesting analysis on the admissibility of evidence of an immunity offer which was declined.



    

U.S. v. Biaggi

909 F.2d 662 (2d cir. 1991)



[Defendant Mariotta was offered immunity for his testimony prior to trial of this case, and he declined the offer, indicating that he had no incriminating testimony from which to insulate himself.]



	…Mariotta contends that it was error to exclude evidence of immunity negotiations that he contends was admissible to prove his “consciousness of innocence.”  Specifically, Mariotta sought to prove that the Government had offered him immunity if he would give what the Government regarded as truthful information regarding wrongdoing by other Wedtech officers and various public officials, and that Mariotta, in response to this offer, denied knowledge of any such wrongdoing, thereby “rejecting” immunity.  The Government does not dispute that it made the offer, but contended before the District Court that the prosecution had rejected immunity for Mariotta after reaching the conclusion that the testimony he would give, based on his denial of knowledge of wrongdoing, was not credible.  Mariotta argued to the District Court that his denial of knowledge of others’ wrongdoing, expressed to the Government at a time when admitting such knowledge would have secured him immunity from prosecution, is powerful evidence of “consciousness of innocence,” tending to preclude a finding that he had such knowledge.  Initially, the Government disputes Mariotta’s claim that he rejected immunity; in the Government’s view, it was the Government that rejected immunity.  The distinction is of no moment.  Even on the Government’s view of the matter, it rejected immunity because Mariotta did not come forward with incriminating evidence about Wedtech officers and public officials.  But that is precisely the point Mariotta wanted the jury to know: that he had a chance to gain immunity for himself if he told the Government about the wrongdoing of Wedtech officers, and that he denied knowledge of such wrongdoing at a time when admitting he had such knowledge would have assured his immunity.  The available inference is that he really lacked such knowledge, as he claimed throughout the trial.  The inference is the same whether the immunity offer is viewed as “rejected” by Mariotta’s inability to satisfy the Government’s condition or “rejected” by the Government’s assessment that its condition was not satisfied.

	The Government also contends that evidence of immunity negotiations should be excluded because of the same considerations that bar evidence of plea negotiations.  Preliminarily, we note that plea negotiations are inadmissible “against the defendant,” Fed.R.Crim.P. 11(e)(6); Fed.R.Evid. 410, and it does not necessarily follow that the Government is entitled to a similar shield.  More fundamentally, the two types of negotiations differ markedly in their probative effect when they are sought to be offered against the Government.  When a defendant rejects an offer of immunity on the ground that he is unaware of any wrongdoing about which he could testify, his action is probative of a state of mind devoid of guilty knowledge.  Though there may be reasons for rejecting the offer that are consistent with guilty knowledge, such as fear of reprisal from those who would be inculpated, a jury is entitled to believe that most people would jump at the chance to obtain an assurance of immunity from prosecution and to infer from rejection of the offer that the accused lacks knowledge of wrongdoing.  That the jury might not draw the inference urged by the defendant does not strip the evidence of probative force.

	Rejection of an offer to plead guilty to reduced charges could also evidence an innocent state of mind, but the inference is not nearly so strong as rejection of an opportunity to preclude all exposure to a conviction and its consequences.  A plea rejection might simply mean that the defendant prefers to take his chances on an acquittal by the jury, rather than accept the certainty of punishment after a guilty plea.  We need not decide whether a defendant is entitled to have admitted a rejected plea bargain.  Cf. United States v. Verdoorn, 528 F.2d 103 (8th Cir. 1976) (approving exclusion of a rejected plea bargain offered by a defendant to prove prosecutor’s zeal, rather than defendant’s innocent state of mind).  The probative force of a rejected immunity offer is clearly strong enough to render it relevant.  Fed.R.Evid. 401.  As Dean Wigmore has written:  Let the accused’s whole conduct come in; and whether it tells for consciousness of guilt or for consciousness of innocence, let us take it for what it is worth, remembering that in either case it is open to varying explanations and is not to be emphasized.  Let us not deprive an innocent person, falsely accused, of the inference which common sense draws from a consciousness of innocence and its natural manifestations.  2 Wigmore on Evidence 293, at 232 (J. Chadbourn rev. ed. 1979).



[Remanded for retrial on those counts affected by this issue.]



CHAPTER 8 - Answers to End of Chapter Review Questions



What is a legal compromise?



(See section 8.2)  A legal compromise is a resolution of conflict based on concessions made by both parties, which concludes the litigation or legal dispute.



What is the role of the paralegal in settlement negotiations today?



(See section 8.1)  The role of the paralegal in settlement of claims is an expanding one.  Paralegals may negotiate with insurance adjusters to settle the insurance claims of clients.  In preparing for this, paralegals may help aggregate evidence and organize the case for either settlement or trial.



Are settlement negotiations admissible?  If so, for what purpose?



(See section 8.3 and the Gonzales case on page 122.)  Settlement negotiations are not admissible to prove liability in a civil trial.  They may be admissible, however, to prove guilt in a related criminal matter. Futhermore, although the statements in the negotiation are not admissible directly to prove liability, the information disclosed in settlement negotiations may be introduced through other means.  Therefore, negotiations should be restricted to the information shared or discoverable by both parties.

	Evidence of  settlement negotiations may be admissible for purposes other than to prove liability.  These include to prove bias, to negate a contention of undue delay, or to prove an effort to obstruct a criminal investigation or prosecution.



What is remedial measure?



(See section 8.4)  An action taken to change a product or property after an accident, to remedy or fix the problem.



If a remedial measure is taken prior to an injury or accident, is evidence of the remedial measure admissible?



(See section 8.4) This scenario is not covered under FRE 407.  Under the logic in the Chase case (found on page 125 of the textbook) if the change or alteration in design or condition occurred prior to any “event,” or accident, evidence of that change or alteration is admissible if reasons for the change might tend to be evidence of negligence or design defect.



Is evidence that a victim’s insurance company has already paid for the damage admissible?



(See section 8.5 and 8.6)  This question abuts two rules.  First, evidence of the existence or nonexistence of insurance coverage is inadmissible irrespective or liability.  (FRE 411) Second, evidence of the payment of medical or similar expenses is inadmissible to prove liability.  (FRE 409)



Is evidence of an offer for a plea bargain admissible?



(See section 8.7)  Evidence of an offer for a plea bargain, and related statements, are inadmissible pursuant to FRE 410.



Is evidence of a guilty plea based on a plea bargain admissible?



(See section 8.7)  If the defendant agrees to plead guilty in accordance with the plea bargain, then the plea of guilty is entered and is a matter of public record.  FRE 410 generally excludes the negotiations which do not lead to the entry of a plea of guilty.







CHAPTER 8 - Answers to Applications





Hypothetical #1



Evidence of Jess’s no contest plea is not admissible against him in the civil case 	

      brought by Marvin.  No contest pleas avoid the issue of admitting guilt.  For policy �      reasons, FRE 410 does not allow such pleas to be used to create an inference of guilt, 

      and they are consequently inadmissible in other proceedings.



Evidence of Jesse’s breath analysis is admissible in Marvin’s case against him.  The breath analyzer test was not administered as part of any settlement negotiation, nor is it subject to any other privilege.



Evidence of Jesse’s insurance coverage with Risk Management, Inc., is inadmissible in the civil proceeding pursuant to FRE 411.  The primary policy reason behind the rule’s prohibition is that the jury might alter its judgment based on the presence or absence of insurance.  Given the highly prejudicial nature of testimony regarding the existence of nonexistence of insurance, and the minimal probative value of such testimony, FRE 411 was written to exclude such evidence.



Jesse’s statements to Marvin at the accident scene are best categorized as an offer of settlement.  Therefore those statements will not be admissible to prove liability.



�CHAPTER 9

HEARSAY



Chapter Theme



	To convey to the students a rationality for the hearsay rule and to apprise them of the types of statements excluded from hearsay scrutiny.



Instructor Approach



	To open this chapter, the instructor may want to refresh the student’s memory regarding the purposes of the adversarial system.  The system is based upon each party in a lawsuit presenting its evidence and testing the reliability of the opponent’s evidence.  As mentioned earlier in the instructor’s manual in Chapter Five, discerning the reliability of the opponent’s evidence is greatly dependent upon cross-examination.  The opponent is afforded the opportunity to question the adversary’s witness to test the credibility of the witness and the reliability of the witness’s testimony.  In the criminal domain, this opportunity is constitutionally protected.  As we know, the Sixth Amendment bestows each defendant in a criminal case with the right to confront witnesses against her.  Clearly, the right to cross-examine the adversary’s witnesses is paramount.  This is the reason, as stated in section 9.2, for the hearsay rule.

	Remind the student that, in addition to those rules previously studied, there are several ways to test the credibility and the reliability of a witness.  One area is the witness’s ability to perceive the events about which the witness is testifying.  Therefore, if the witness is testifying about something someone else said, the cross-examiner is precluded from testing the perception of the declarant.

	Recall the following example from Chapter Five of this manual.  It is effective in illustrating to the student how a witness’s perception can be tested.  It is effective because it demonstrates how the cross-examiner asked one too many questions and in so doing exposed the witness’s ability to perceive.



	A witness had testified that the defendant bit of the victim’s ear.  The Cross-

	examiner proceeded to ask the appropriate questions about the Witness’s position

	with respect to the defendant and the victim, the time of evening and the available

	light.  The cross-examiner was attempting to establish that the witness’s ability to 

	perceive could have been greatly impaired by the conditions.  The witness 

	remained firm that the defendant had bit off the victim’s ear.  The cross-examiner 

	then asked the fatal question.  “How can you be so sure?”  The witness replied, “I 

	saw the defendant spit out the victim’s ear.”



	Ask the students to consider the outcome had the observer in the above example not been present in court to testify.  Instead, the observer had told another person “I saw the defendant bite off the victim’s ear.”  If that person were to testify to the observer’s statement, the cross-examiner would be unable to test the declarant’s perception.  Of course, in the above example, the cross-examiner was not expecting the answer, but the point is clear—there likely would have been no answer had the declarant not testified.

	Other areas of examining the declarant would be thwarted but for the hearsay rules.  Those areas include testing the declarant’s ability to remember, or motive to taint the testimony such as bias, prejudice, or interest in the case.  Additionally, if hearsay statements were admitted, there would be no way to clarify ambiguities or to observe the declarant’s demeanor while testifying.  Finally, of course, a declarant who makes an out-of-court statement has not been sworn to tell the truth.  These mechanisms, which are crucial to the truth finding process, are protected by the hearsay rule.

	The instructor may need to distinguish for the student the difference between a “declarant” and a “witness.”  The declarant is one who has made the out-of-court statement.  A witness is one who is testifying in the court proceeding.  A witness may be asked to repeat a potential hearsay statement in two ways.  One way is when the witness is asked to repeat an out of court statement made by someone other than the witness.  The second way is when the witness is asked to repeat an out of court statement that the witness has made.  Both situations are potential hearsay problems.  In sum, the hearsay rule applies whenever the witness, while on the witness stand, repeats any statement either the witness or another person made at any other time or place.

	Sometimes, at least in the author’s experience, the court may be unobservant of the hearsay rule if the witness is also the declarant.  Typically, the court will overrule an objection for the reason that the declarant/witness can be examined in court, and therefore has sufficient reliability.  Technically, this type of hearsay could be admitted under the “catch all” exception to the hearsay rules found in 803(24).  However, the courts frequently allow the testimony as if it weren’t hearsay at all.

	Rule 801, which designates certain types of statements as non hearsay, lacks a logical basis.  This anomaly does, however, benefit the proponent.  The statements defined in Rule 801 are admissible without the need for hearsay analysis.  There is no need to ask whether the assertion is a statement, whether the statement was made out of court, and whether the statement is offered for the truth of the matter asserted.  The proponent of the Rule 801 statement does not need to justify the statement’s admissibility.

	Excluding statements from the hearsay rule because they are not offered for the truth of the matter asserted is similar to the concept behind admitting character evidence for purposes other than to prove guilt.  The students should be encouraged to recognize that the Federal Rules of Evidence set forth the general rule which is then excepted.  (In several instances in the rules, the type of evidence excluded for one purpose is permitted if offered for another purpose.  The other purposes, which are common throughout the rules, are to prove such things as motive, intent, state of mind, or knowledge.  Recognizing similar patterns in the construction of the rules should aid the student’s grasp of the rules.













New words and phrases



Hearsay

Verbal acts

nonverbal assertion

enjoin



The following is a checklist which may aid the students if provided as a handout.



Hearsay Check list



I.		Is it a statement?

		

		Oral assertion



		Written assertion



		Assertive conduct



		If no, it is not hearsay.

		If yes, then proceed with questions.



		Was the statement made out of court?



       		If not, then it is not hearsay.



       		If yes, then proceed with questions.





III.		Is statement offered for the truth asserted in the statement?



		If yes, then it is hearsay and there must be an exception so proceed with 

		Question IV.



		If not certain and the statement is any of below, then it is not hearsay.



					Offered to show effect on listener

					(such as notice or fear)



					Offered to show the declarant’s state of mind (such 

					as motive, intent, knowledge, loony toons)



					Offered as a verbal act



					Offered as an implied assertion





IV.		Is there an exception?



		If not, then it is hearsay without an exception and the statement is not 

		admissible.



	If one of the exceptions below does apply then the statement is hearsay for which 

	there is an exception and it is admissible unless the judge determines it is 

	inadmissible under another rule (such as whiner rule).



	801(d)  Nonhearsay



	803 Hearsay exception:  declarant’s availability not important.



	804 Hearsay exception:  declarant must be unavailable for option to apply.



 Worksheet:  The following worksheet should help the students practice their knowledge of the rules.  The correct answers are supplied at the end of the worksheet.



HEARSAY WORKSHEET



Plaintiff was injured by a driver for the Trucking Company.  The truck driver was making a company delivery.  Plaintiff sued only the Trucking Company.  Plaintiff’s counsel, at trial, seeks to have the sheriff who investigated the accident testify that the truck driver told the sheriff:  “This probably was my fault.”  The judge should rule the proffered evidence:



Admissible as an admission of an employee of a party, concerning a matter within the scope of employment.

Admissible, because it is a statement made to a police officer in the course of an official investigation.

Inadmissible, because it is a statement by a party who has an interest in the outcome of the case.

Inadmissible, because it is hearsay.





During cross-examination of the Plaintiff’s witness in an infamous savings and loan case, the defense attorney inquired about a windfall the witness would receive should the Plaintiff prevail.  Upon redirect, the Plaintiff offered the witness’s prior deposition wherein the witness testified similarly to his testimony during the trial.  The judge should rule the evidence:



Admissible as a prior consistent statement by a witness.

Admissible as a recorded recollection.

Inadmissible because it is hearsay.

Inadmissible because the defense attorney did not cross-examine the witness at the depositon.



In a civil lawsuit, plaintiff deposed Witt prior to trial, with defendant’s counsel present.  Witt testifies differently at trial.  The plaintiff now wants to offer Witt’s testimony not only as impeachment, but also as substantive evidence.  Should the trial judge admit the deposition as substantive evidence?



No, the deposition may only be admitted for impeachment purposes.

No, because the depositon is hearsay without an exception.

Yes, because substantive evidence is excluded from the hearsay rule.

Yes, because the depositon in this situation is considered a statement which is not hearsay and it may be admitted for the truth it asserts.



Pruddy Plaintiff, who while at the Cannes film festival fainted at the sight of the people on the beach sunning without “any” protection, sued the hotel.  Pruddy suffered extensive injuries from the fall.  Pruddy claimed that the hotel was reckless in failing to provide a buffer to protect hotel guests from exposure to the au naturel beach.  The hotel, however, denied liability claiming that Pruddy was just clumsy rather than shocked.  At trial, Pruddy called her friend’s husband to testify that her friend, Rosie, had blushed at about the same time Pruddy fainted.  Pruddy, of course, wants the testimony to corroborate the fact that the “bathers” were a shocking sight.  The judge should rule that the testimony is: 



Admissible because the husband’s testimony is offered for the truth rather than to establish Rosie’s state of mind.

Admissible because Rosie’s blush could not be interpreted as intending to assert something.

Inadmissible because the blush is nonverbal conduct intended by Rosie as an assertion.

Inadmissible because the husband will be repeating a statement made by Rosie.



Just before Pruddy fainted, a sunbather hollered, “Sinners beware, I know you!”  The hotel’s attorney called a bystander to testify about the sunbather’s hollering to show that there was another possible alternative to explain Pruddy’s fall, for which the hotel could not be held liable.  Pruddy’s attorney objects on hearsay grounds.  The judge should:



Sustain the objection because the statement is offered for its truth.

Sustain the objection because the statement is not offered for its truth.

Overrule the objection because the statement is offered for its truth.

Overrule the objection because the statement is not offered for its truth.



While the husband was testifying, Pruddy’s attorney attempted to show that Pruddy was not clumsy at the moment in question, by asking what the husband said when Pruddy fainted.  The hotel’s counsel objects.  The judge should:



Overrule the objection because the answer is not offered for the truth it asserts.

Overrule the objection because the husband is permitted to repeat what he said out of court.

Sustain the objection because the husband’s statement is irrelevant.

Sustain the objection because the husband’s statement is one made out of court and offered for the truth it asserts.



Pedestrian was hit at a street crossing by an automobile driven by Driver.  Pedestrian’s counsel calls Witness to testify that Driver pleaded with Witness to testify falsely that Pedestrian ran in front of Driver’s car.  The trial judge should rule Witness’s testimony:



Admissible because Driver’s statement was an excited utterance which is an exception to the hearsay rule.

Admissible because Driver’s statement was an admission by a party opponent.

Inadmissible because it was hearsay.

Inadmissible because it was not relevant to the issue of negligence.



A		2.  A		3.  D		4.  B		5.  D	

6.  D		7.  B

�CHAPTER 9 - Supplemental Cases



	Introduced only briefly in this chapter, the concept of verbal acts is a complicated one, and the courts grapple with it along with the rest of us.  A contract is admissible as a nonhearsay document because it defines the legal relationship between the parties, and therefore is a “verbal act.”  A rent receipt, however, is not admissible to prove that someone paid rent, yet it also tends to be a written confirmation of a legal agreement between parties.  The following two cases deal with verbal acts.  The first finds that a bank’s FDIC certificate of insurance is nonhearsay because it memorializes the legal relationship between the bank and FDIC, and is therefore within the definition of a verbal act.  The second case determines that a rent receipt constitutes hearsay and does not constitute a verbal act.  Although the concept of verbal acts is interesting and important when one has documents that may otherwise be excluded, it is not obvious when the courts will accept or reject an argument in this arena.





United States v. Belucci

995 F.2d 157 (9th Cir. 1993)



***



	Belucci contends that the district court violated his rights under the Confrontation Clause by admitting the bank’s FDIC certificate of insurance, which he contends is hearsay evidence, to prove the federally insured status of the bank.  The government responds with a host of cases establishing that an FDIC certificate of insurance and testimony of a bank officer as to the insured status of the bank are sufficient evidence of that element of the offense to support a jury’s verdict, none of which address the question whether such evidence is hearsay.



	Although Belucci is correct that the government must prove that the bank was federally insured, he is not entitled to have that element proven solely by direct evidence, i.e., by the FDIC representative who authorized the insuring of the bank’s accounts.  Like any other element of the offense, it may be proven by circumstantial evidence as well as direct evidence, so long as the jury could infer from the evidence presented, beyond a reasonable doubt, that the bank was federally insured.  …There is no question the FDIC certificate of insurance was sufficient, provided it was admissible.

	…Both the district court and the government in this case appeared to believe that the evidentiary rules dispensing with proof of authenticity, Federal Rules of Evidence 901-903, were sufficient to permit the admission of the evidence over a hearsay objection.  The proponent of writing at trial must overcome authentication, best evidence, and hearsay objections, however.  The fact that a document may be self-authenticating does not render it admissible if it is hearsay in the absence of a recognized exception to the rule against hearsay.  …While many cases have considered challenges to the sufficiency of a FDIC certificate of insurance to establish a bank’s federally-insured status, …very few have considered its admissibility.  Indeed, several cases have considered the converse claim: whether the evidence is sufficient in the absence of the certificate, which is considered the best evidence of the fact to be proved.  [citations]  This circuit has repeatedly held a certificate of insurance, or testimony by a bank agent regarding the existence of a certificate, to be sufficient evidence, without ever questioning its admissibility. [citations]  

	Two immediate explanations for this omission come to mind:  such a challenge has never been seriously raised because the certificate is (1) obviously not hearsay, or (2) plainly falls within a recognized hearsay exception.  While this circuit has never ruled either issue, the conspicuous lack of discussion in the cases recommends the first explanation.  A certificate of insurance is issued by the FDIC upon approval of a bank’s application to become a member.  Like a written contract that memorializes the fact of a legal agreement, the certificate memorializes the fact of the legal relationship of insurer and insured.  Such a written statement, which itself “affects the legal rights of the parties or is a circumstance bearing on conduct affecting their rights,” falls outside the definition of hearsay.  Fed.R.Evid. 801 (c) adv. Com. Note, reprinted in 56 F.R.D. 183, 293 (1972).

	Because the certificate of insurance is not hearsay, no special showing is required under the Confrontation Clause before it may be admitted in place of testimony by a representative from the FDIC…



   	 



United States v. Watkins

519 F.2d 294 (D.C. Cir. 1975)



***



	During the search of [defendant’s] apartment…, the officers observed books, in which appellant’s name appeared, in a hall closet, as well as articles of women’s clothing in the bedroom.  Moreover, the officers stated that they seized the following items in the bedroom of the apartment:  four tinfoil packages containing cocaine from the top drawer, and drug-related paraphernalia containing traces of heroin from the bottom drawer of a bedside dresser table; $1,480 in cash and a plastic bag containing heroin located between the mattress and box spring of the bed on which appellant was sitting; $733 in cash in a clothing bag in the closet; and three receipts indicating appellant had paid the rent on the apartment for April and June 1973 and that she had paid for utility service in June 1972.  The officers also testified that they seized two napkins containing marijuana seeds from the top of the refrigerator in the kitchen of the apartment.

	…At the trial, appellant objected to the introduction of the rent receipts on two occasions, each time contending that they constituted hearsay evidence.  Initially, the district court sustained appellant’s objection.  Appellant’s counsel, however, anticipating that the Government would again attempt to introduce these documents, renewed his objection immediately following the luncheon recess.  On this occasion counsel explained that since the receipts would be offered for the truth of their contents, that is, that appellant did in fact pay the rent for Apartment 303, their introduction through a police officer made it impossible for counsel to cross-examine the alleged author of those documents.  The district court then inquired whether appellant would testify in her own behalf.  In response to counsel’s representation that she would, the court stated that it would admit the receipts into evidence, suggesting that appellant would, therefore, have an opportunity to explain the existence of the receipts.

	While it is a matter of hornbook law that receipts are hearsay as independent evidence of the making of payment, the Government contends for the first time on appeal that these documents were tendered not for the truth of their contents, but rather to show they were found in the bedroom occupied by appellant on the day in question.  This contention carries little weight with this Court in light of the Comments of the trial judge during a bench conference on the issue, to the effect that what the Government was “seeking to prove is that this woman paid whatever rent is paid and got a receipt for it.”  Not only did the prosecution fail to dispel the Court’s conclusion in this regard, but pointedly informed the jury during the opening statement that it would “put in some personal papers which were seized during the warrant to show who was paying for this apartment and who was living there.”  To now contend as it does that the purpose was otherwise is so patently contra to the record as to be unworthy of any detailed discussion on the part of the Court.  We find from the record that a principal, if not the primary, purpose of the introduction of the contested documents, was to establish exactly what the prosecution had assured the jury in its opening statement it was intended for, to show “who was living there.”  We recognize, of course, that out-of-court declarations, such as these documents, may be admitted for a material purpose other than the verity of the assertions.  We find, however, that in light of the Government’s initial representations to the jury, the prejudice to the defendant was so grave as to preclude the introduction of the rent and utility receipts for any purpose whatsoever, through a witness other than the declarant.





�CHAPTER 9 - Answers to End of Chapter Review Questions    



What is hearsay?



(See section 9.1)  Hearsay is an out-of-court statement or assertion, offered to prove the truth of the matter asserted.



What is non hearsay?



(See section 9.3)  Non hearsay is an out-of-court statement or assertion, offered to prove something other than the truth of the matter asserted, such as a statement offered to impeach, or prove motive or state of mind.



What is the purpose of hearsay rules?



(See section 9.2)  The fundamental purpose of the hearsay rules is to limit the admission of inaccurate, second-hand testimony.



What is a nonverbal assertion?



(See section 9.4)  A nonverbal assertion is a gesture that communicates a statement without actually verbalizing it.  Shaking one’s head yes or no constitutes a nonverbal assertion.



Identify some non hearsay uses of out-of-court statements.



(See section 9.3)  Out-of-court statements offered to prove motive or state of mind, or offered for impeachment purposes, are non hearsay.  Those same statements would be hearsay, if offered to prove the truth of the statements themselves.



What is a verbal act?



(See section 9.8)  A verbal act is an out-of-court statement, either written or oral, that defines the legal relationship between parties.  A contract is the consummate verbal act.  It is not merely words - it is the allocation of legal rights and liabilities to which the signatories have committed.



What is an implied assertion?



(See section 9.4)  An implied assertion is a non-verbal statement which is not intended as a direct assertion, but which nonetheless makes a statement.  A person opening an umbrella just  prior to leaving a building is implicitly asserting that it is raining outside, although she may not intend to communicate anything at all.  By simply getting ready for the weather conditions outside, she is making an implied assertion.



CHAPTER 9 - Answers to Applications



Statement #1 may be perceived as a verbal act, defining a legal right in Marissa to use the property.  As such, it would be non hearsay.  Statement #1 may also be used by Marissa to prove Randall’s state of mind about her use of his home.



Statement #2 can be construed as an admission of Marissa’s.  When she told her friends it was OK if things got broken because it wasn’t even her house, she was admitting reckless regard for Randall’s property.  Under FRE 801, evidence of an admission by a party offered against that party is not hearsay.

      In addition, statement #2 may be admitted to show Marissa’s state of mind, from 

      which inferences may be drawn to show that she formed the requisite intent to 

      criminally trespass and cause damage property.  



�CHAPTER 10

HEARSAY EXCEPTIONS



Chapter Theme



	In this chapter the students will learn the exceptions to the hearsay rule.



Instructor’s Approach.



	As with the other rules, there is a general hearsay rule which is then narrowed by the exceptions.  The hearsay rule has been so narrowed that the exceptions by far overwhelm the rule.

	The trial courts are anything but uniform in their application of the hearsay rules.  It is often desirable for the paralegal to record important hearsay statements and to prepare pretrial motions, so the attorney is ready to argue for or against the admissibility of the statement at issue.  The case law in the textbook will familiarize and equip the students with a sense of the divergence among the courts.

	The exceptions themselves are straightforward.  Although the concepts in Chapter 9 are sometimes baffling, from the author’s experience, students have had little difficulty grasping the exceptions.



New Words and Phrases



Present sense impression

Excited utterance

Res Gestae

Recorded recollection

Hearsay within hearsay

Ancient documents

Judgment

Dying declaration



Worksheet:  The following worksheet should help students practice their knowledge of the rules.  The correct answers are supplied at the end of the worksheet.



HEARSAY WORKSHEET



The Plaintiff, pursuant to discovery in a civil lawsuit, deposed Witness.  Defendant’s attorney attended the deposition but did not cross-examine Witness.  Witness now testifies differently at the trial, so Plaintiff offers for admission into evidence relevant portions of Witness’s deposition to prove the truth.  The trial judge should rule the evidence:



Admissible as non hearsay prior testimony.	

Admissible as a dying declaration.

Inadmissible because it is hearsay.

Inadmissible because defendant did not cross-examine witness.



Same facts as #1 except that Witness’s deposition was taken without notice to Defendant’s attorney, who had no opportunity to cross-examine Witness.  The Plaintiff still offers the statement as substantive evidence.  The judge should rule the evidence:



Admissible as prior statement by a witness.

Admissible as writing used to refresh memory.

Inadmissible because it is an excited utterance.

Inadmissible because the defense attorney did not have the opportunity to cross-examine the witness.



The issue in this lawsuit is whether there was a bright sunshine at Roosevelt Lake in Arizona on July 4, 1995 at 11:00 am.  The witness took the stand to testify that he was lying next to his wife (the declarant) on that day and time, when she said:  “Now that the sun has come out, I’ll be able to get my tan.”  This statement is:



Inadmissible as hearsay.

Inadmissible because the witness does not have first-hand knowledge.

Admissible only if the wife is unavailable.

Admissible as a present sense impression, whether or not the wife is available.



Plaintiff sued Defendant for injuries sustained at an intersection automobile accident.  Witness, who was standing on the corner of the intersection, observed the accident and shortly afterward remarked to a nearby homeowner, “Defendant should not have tried to run the red light.”  The witness was called to testify in order to establish that the Defendant was at fault, but the witness refused to repeat what he had remarked to the homeowner.  The Court ordered him to testify, but the witness resisted.  The Court should rule the statement:



Admissible because it’s not offered for the truth asserted in the statement, and therefore it is not hearsay.

Admissible because the witness is constructively unavailable.

Inadmissible because although the witness is constructively unavailable, there is no hearsay exception listed in these answer choices.

All of the above.



Plaintiff wants to proffer the statement of a witness who was deposed before trial by both the plaintiff and the defense attorney.  The witness now refuses to testify although the court has ordered him to do so.  The statement from the deposition is:



Admissible because the witness is constructively unavailable and the proffered statement was made during former testimony where both parties had similar motive and opportunity to question him.

Admissible because the judge said so.

Inadmissible because although the witness is constructively unavailable, there is no hearsay exception.

Inadmissible because the witness is available to testify.



In another car accident incident, a witness who saw the accident told his friend several days later, “Plaintiff should have been driving with his lights on.”  Unfortunately, the witness had about 10 felony convictions for false statement, and Defendant did not think he would be very credible.  The Defendant gave the witness $2000.00 to go to Cabo San Lucas during the trial.  If the friend of the witness is called by Defendant to testify as to the witness’s statement, this testimony is:



Admissible because the witness is constructively unavailable.

Admissible because the witness is constructively unavailable and there is someone else who can testify and be cross-examined.

Inadmissible because it was not an excited utterance.

Inadmissible because it is hearsay with no applicable exception.



A pedestrian, who was the victim of a speeding car, was in the hospital for several weeks and was expected to live.  The Pedestrian kept saying:  “Why did the driver in that car drive so fast?”  At trial, Pedestrian’s attorney asks the nurse to repeat what pedestrian said in the hospital, to prove that the driver was speeding.  The statement should be:



Admissible because it is a statement made upon belief of impending death. 

Admissible because it is a statement of present sense impression.

Inadmissible because it is hearsay without an exception. 

Inadmissible because it is a description of conduct.



Plaintiff fell from her ladder while washing windows as an employee of Window Washer’s of America (WWA).  She fell because she was staring at Hugh Grant as he walked past.  He ran to help her, and not wanting to appear more stupid than she already looked, she said to him:  “I’m fine, only my pride is hurt.”  She then died from embarrassment, and her estate sued WWA.  The defendant, WWA, calls Hugh to repeat the statement to show that plaintiff did not die from the fall.  It is:



Admissible as a dying declaration.

Admissible because it is a statement of the declarant’s then existing then existing physical condition.

Inadmissible because it is hearsay without an exception.

Inadmissible because it is not offered by the correct party.



Window Washers of America offered the certified copy of the public record of the death certificate which showed cause of death as embarrassment.  WWA does not call a witness to lay foundation for the record.  The record is:



Admissible because the document is a public record compiled pursuant to a duty imposed by law.

Admissible because it is a party-opponent statement.

Inadmissible because the defendant failed to provide the proper foundation.

Inadmissible because it is hearsay without an exception.



A.		2.  D		3.  D		4.  C		5.  A		6.  D		

	7.  C		8.  B		9.  A

 





CHAPTER 10—Supplemental Cases



	In today’s world, business records are frequently kept in intangible form. Various evidentiary problems are present with computerized records that were not present in the days when records were kept in one place, in physical form. When the data is kept in electronic media, there may literally be thousands of people with access to it, and the issue of admissibility becomes more complex. The courts have simplified the admissibility of computerized records somewhat by allowing a very liberal interpretation of who may be considered the “custodian of records” of a computerized database. The following case illustrates this point. It also illustrates the use of 803(10), which relates to the absence of a public record or entry. It is important that the hearsay rules allow in documentary evidence to show what isn’t included, as well as what is.





United States v. Bowers

920 F.2d 220 (4th Cir. 1990)

***





	[Defendants were found guilty of income tax evasion, having failed to file returns in the relevant years.]

	The majority of the facts of this case were stipulated, but the Bowers put the government to its proof on whether they had in fact not paid their taxes. To prove this essential element, the government offered Exhibit 28 and Exhibits 102–108. The former is a compilation of “Certificates of Assessments and Payments” showing no record of returns filed by the Bowers. Each individual document has a sealed cover certificate authenticating it pursuant to Fed.R.Evid. 902. Exhibits 102–108 are the computer data from the Martinsburg, West Virginia, computer center that were used to construct Exhibit 28. Appellants argue that these exhibits are hearsay and do not satisfy any hearsay exception. They busy themselves arguing that the exhibits are not “business records” admissible under Rule 803(6) or “official records” admissible under 803(8). Though the government does not concede the point as to those two exceptions, see United States v. Hayes, 861 F.2d 1225, 1230 (10th Cir. 1988) (IRS computer records properly admitted under Rule 803(6), it argues that the exhibits are clearly admissible as “certificates of lack of official record” under Rule 803(10). E.g., United States v. Neff, 615 F.2d 1235 (9th Cir. 1980). All of the exhibits were sponsored by employees at the IRS’ Philadelphia Service Center. Appellants’ primary argument is that these employees are not the “custodians” of the data stored in the mainframe computer in Martinsburg.

Rule 803(10) reads: Absence of public record or entry. To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.



	The challenged exhibits satisfy this exception to hearsay. The IRS regularly makes and preserves computer “data compilations” about taxpayers. The certificates disclose the “nonoccurrence … of a matter” which would have been included in the data compilation. Appellants’ arguments about the “custodian” of the record are weak. Rule 803(10) simply requires a “diligent search.” The persons in Philadelphia had access to the computer data stored in Martinsburg. Traditional notions of physical “custody” in hearsay rules make little sense when applied to computer data. We will not impose on a public agency a requirement to send a witness from the physical location of the agency’s mainframe computer every time data from that computer must be presented in court. The real custodian is the agency, and those who signed the certifications had the agency’s authority to search the records. So long as the sponsoring witness has full access and authority to search the public agency’s computer data, conducts the search diligently, and is available for cross-examination about his access, authority, and diligence, the concern for trustworthiness embedded in the rules of evidence is satisfied. The Bowers’ anxieties about the reliability of such data are grist for the trier of fact’s mill. In a case where a defendant contests the computer-generated evidence, and attacks its reliability, he may succeed in creating a reasonable doubt of his guilt. Nonetheless, we will not make the presentation of such evidence a compulsory dog-and-pony show just because some defendant may someday successfully refute it. District court rulings on evidence must be affirmed unless they constitute an abuse of discretion. The admission of the challenged exhibits was proper and well within the court’s sound discretion.



***





	The judgment of the district court is affirmed. AFFIRMED.







There are times when the courts struggle with evidence which doesn’t fit neatly within a specific hearsay exception. There appears to be reticence to use the “catch-all” provisions of 807 [formerly 803(24)], and so the courts create legal arguments which purport to show that the evidence is being admitted for purposes other than to “prove the truth of the assertion.” In the following case, the court allows evidence which quite acceptably would fit into 807 [formerly 803(24)], but which is admitted on rather tenuous nonhearsay grounds instead. Such grounds are worthy of exploration not because they are as valid as acknowledging the hearsay nature of the evidence, but because certain courts seem to accept them.









U.S. v. Emmons

24 F3d 1210 (10th Cir. 1994)



* * *

	

	Roger … urges that the district court erred in admitting into evidence the hand-drawn sketch seized from Roger’s kitchen during the July 9 search of his residence. That one-page drawing marks out 13 different locations identified by letters, each with a number as well. There was also a key in the corner of the map, showing a star as the symbol for “lime” (there were six locations so marked on the map itself) and a “+” as the symbol for urea (shown on one location).

	Evidentiary rulings are generally committed to the discretion of the trial judge and are reviewed only for an abuse of that discretion [citations]. And such deference to the trial judge is heightened when (as here) we review rulings as to the admissibility of what is claimed to be hearsay evidence. … Roger contends that the alleged map should have been excluded as inadmissible hearsay. But the evidence was not offered “to prove the truth of the matter asserted” (Fed.R.Evid. 801(c))—that marijuana was indeed growing on Roger’s property. After all, the agents had found the drugs on the property, so there was no need to rely on the map to establish that. Instead the map was plainly admissible for the non-hearsay purpose of demonstrating that Roger had knowledge of the location and quantity of the marijuana plants and of the efforts to treat the ground for their cultivation. Roger has not shown that the trial court’s decision was an abuse of discretion.

	Roger also objects to the claimed absence of any authentication of the map and to Atteberry’s “testimonial speculation” as to the meaning of its markings. As to the first of those issues, Atteberry’s familiarity with the layout of Roger’s property—based on the agent’s personal observation—was surely enough to liken it to the map, thus showing “that the matter in question is what its proponent claims” (Fed.R.Evid. 901(a)). And as for the second, it was plainly permissible for the agent to liken the map’s marked locations and numbers to the location and numbers of marijuana plants on the property (thus posing a factual question for the jury to evaluate). Once again there is no basis to find an abuse of discretion as required. …







CHAPTER 10—Answers to End of Chapter Review Questions



What is a hearsay exception?

	(See section 10.1) A hearsay exception is a basis upon which a statement acknowledged to be hearsay may still be admissible.



2.	What is the difference between a present sense impression and an excited utterance?

	(See section 10.2) A present sense impression must describe the event or condition being perceived, and need not be of a startling event. The excited utterance must simply be related to the event by which the declarant is startled.



3.	What hearsay exception applies to statements made by a declarant that describe the declarant’s feeling, or state of mind, at the time the statements were made?

	(See section 10.4) FRE 803(3) identifies an exception made for statements by a declarant describing the declarant’s feelings, or state of mind, at the time the statements were made.



4.	Is a statement made to a doctor about declarant’s medical history admissible?

	(See section 10.5) Statements made by a declarant for purposes of medical diagnosis or treatment are excepted from the hearsay rule pursuant to FRE 803(4).



5.	What is the difference between a recorded recollection admissible under the hearsay rules, and a document used to refresh a witness’s recollection?

	(See section 10.6) A recorded recollection is a written record made when the 	information was fresh in the mind of a witness, concerning matters the witness is now 	unable to remember. Such a document may be admitted under the hearsay rules. 	Alternatively, a witness may be given a document to refresh that witness’s 	recollection. Under those circumstances, the document is not itself admitted. Once 	the witness’s recollection is refreshed, the witness then testifies about the matter.



6.	Under which hearsay exception are a patient’s medical records admissible?

	(See section 10.7) Medical records are admissible under the exception for records of 	regularly conducted activity (FRE 803(6), frequently referred to as the business 	records exception.



7.	Name the different types of records that are admissible under the hearsay exceptions 	of FRE 803.

	(See section 10.7) Recorded recollections, Records of regularly conducted activity, 	Public records and reports (and absence of entries therein), Records of vital statistics 	(and absence thereof), Records of religious organizations, Marriage, baptismal, and 	similar certificates, Family records, Records of documents affecting an interest in 	property, Ancient documents, Market reports and commercial publications.



8.	What is an ancient document?

	(See section 10.7) An ancient document is one which is more than 20 years old. If 	authenticity of such a document can be firmly established, it is admissible.



9.	How might a witness who is physically available be considered unavailable for 	purposes of FRE 804?

	(See section 10.12) The declarant is legally unavailable if he or she refuses or is not 	allowed to testify due to a legal privilege, refuses to testify despite a court order to do 	so, is unable to testify because of mental infirmity, or is beyond the court’s 	jurisdictional powers.



CHAPTER 10—Answers to Applications.



a.	Jim’s diary is admissible as recorded recollections of his observations under hearsay 	exception found in 803(5). It is also admissible for the nonhearsay purpose of 	showing Jim’s state of mind.

Jim’s note, written to his secretary, is admissible as a nonhearsay statement of a party-opponent (A party-opponent’s statement is nonhearsay because it is defined as such under 801(d)(2).) It is also admissible for the nonhearsay purpose of showing Jim’s state of mind. Finally, it is admissible for the nonhearsay purpose of impeaching Jim’s testimony that he formed no intent to hurt Rachel. His statement about “watching her” might well be considered a prior inconsistent statement for impeachment purposes, even though it is not directly contradictory to his statement that he never formed an intent to hurt Rachel (see page 90).



The note written by Jim’s secretary is double hearsay. It is the secretary’s out-of-court statement quoting Jim’s out-of-court statement. The secretary would have to be called to testify about the note in order for the evidence contained in the note to be admissible. However, the note may be used to refresh the secretary’s recollection as to what Jim said.



If the secretary testifies, Jim’s statement is admissible to show his state-of-mind. Although Jim’s wanting Rachel’s call put directly through to him may be equivocal in terms of the inferences a jury might draw, it would still be possible to infer that this was circumstantial evidence of an obsession, or other factors relating to Jim’s state of mind.	



Rachel’s friend’s testimony is hearsay if offered on direct examination. If Rachel was “excited” and upset when she told her friend of her fears, her statements may be admissible under the excited utterance exception found in FRE 803(2). Otherwise, the testimony would be inadmissible to prove Jim was causing Rachel to be afraid.



However, excluded from the definition of hearsay under FRE 801(d)(1) are prior consistent statements by a witness whose testimony has been subjected to an express or implied charge of recent fabrication, improper influence, or motive. If Rachel is impeached and it is implied that she fabricated Jim’s violent tendencies and her fear of him, then her friend may be called to rehabilitate Rachel by testifying as to her prior consistent statements.*



It may be argued that Rachel’s friend is not testifying as to the truth of Rachel’s assertions against Jim, but only as to Rachel’s state of mind. However, this argument would not be likely to succeed. Rachel’s state of mind, independent of Jim’s conduct, is irrelevant to the trial. The real reason for offering Rachel’s statements would be to prove Jim was threatening Rachel. If offered on direct examination for this purpose, as noted above, the statements would be inadmissible hearsay.
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	 CHAPTER 11

AUTHENTICATION, IDENTIFICATION, AND EXHIBITS



Chapter Theme



The focal point of Chapter 11 is to amplify the concept of laying the foundation, which has been broached in preceding chapters. This chapter illuminates the process by which a piece of evidence becomes admissible.



Instructor Approach



This chapter is really a tool box. In discussing authentication, it provides the student with the essential steps which must be taken to get evidence to be admissible. After completing this chapter, students should be able to gather the information and people necessary to lay the foundation for any item of evidence.

The instructor will want to emphasize the significance and consequence of authenticating the evidence. The paralegal will most likely have an integral part in acquiring, assembling and preparing the evidence for litigation. If the foundation or authentication has an impediment, the evidence will be precluded. The students should understand that all other rules allowing for the admissibility of evidence are inconsequential if the integrity of the evidence isn’t preserved.

The text discusses the condition precedent doctrine necessary before the admission of evidence. In real life litigation, it is sometimes difficult to lay the foundation in sequential order prior to eliciting testimony. In the authors’ experience, the judge is often amenable to an avowal of the proponent that the foundation will be presented. Of course, if the party fails to do so, the judge will not admit the evidence and will instruct the jurors to not consider the evidence. Students should understand that it is quite possible that the foundational evidence may not be presented at the outset, but if it isn’t presented at all, the evidence will be lost.



New Words and Phrases

Authenticity

Identification

Chain of Custody

Self-authentication

Intangible



CHAPTER 11—Supplemental Cases



For the paralegal student, the concept of preparing chain of custody evidence may appear quite ominous. There may be a large number of temporary custodians of any given piece of evidence. However, the burden of proving chain of custody is not overly rigorous with respect to admissibility. The following case demonstrates the minimal standard the court will apply in allowing the evidence to go to the jury, where a chain of custody issue arises. Absent evidence of actual tampering, the court concludes that any possible break in the chain of custody goes to the weight of the evidence, and not its admissibility.







U.S. v. Kelly

14 F.3d 1169 (7th Cir. 1994)



Kelly challenges the chain of custody as to the seized evidence. As to a chain of custody for the proper admission of a physical exhibit, there must be a showing that the physical exhibit is in substantially the same condition as when the crime was committed. United States v. Aviles, 623 F.2d 1192, 1197 (7th Cir. 1980). When there is no evidence of tampering, a presumption of regularity attends the official acts of public officers in custody of evidence; the courts presume they did their jobs correctly. … All the government must show is that reasonable precautions were taken to preserve the original condition of evidence; an adequate chain of custody can be shown even if all possibilities of tampering are not excluded. … In Aviles, this court concluded that since the seals on the evidence bags were intact when the bags were opened by the chemist who would analyze the evidence, the trial court could reasonably find that the narcotics evidence was in the same condition as when it was purchased. … Merely raising the possibility of tampering is not sufficient to render evidence inadmissible; the possibility of a break in the chain of custody of evidence goes to the weight of the evidence, not its admissibility. [citations.]

Kelly argues that the inventory of the seized evidence (Government’s Exhibit 12) and the testimony regarding the seized evidence do not match. In particular, the inventory lists two “pony packs” of white powder as seized, while the testimony indicates only one “pony pack” was actually seized. … Kelly also points out there was a chain of custody problem with the currency allegedly paid to Kelly in exchange for the narcotics. … As indicated by a question from the jury, there were ambiguities in the evidence presented regarding the initial recording of the serial numbers and the confirmation of the serial numbers. … Kelly argues these inconsistencies are particularly critical in light of the fact the seized narcotics evidence was lost. Kelly criticized the chain of custody vigorously at trial.

… The government notes that Kelly failed to object at the trial to the admission of any of the seized evidence, including the money. The government asserts that the chain of custody was adequate for the trial court to reasonably conclude the evidence was in substantially the same condition as when it was seized. We agree that that requirement was minimally met. The government presented testimony detailing the chain of custody. As the seals on the evidence bags remained intact until broken by the chemist for laboratory analysis, the chain of custody was adequate under the Aviles decision. … The admission of evidentiary testimony was also proper in this case, despite the loss of evidence. The government is not required to introduce narcotics in evidence to obtain a narcotics conviction. … Where the chain of custody is minimally adequate, the case may be established by witness’ testimony. The discrepancy between the inventory and the officers’ testimony is not as definitive as Kelly indicates. There are a number of possible explanations for the discrepancy, including pure mistake. Given the total lack of evidence of tampering and the adequate chain of custody, it was not error for the trial court to allow the testimony regarding the seized evidence to be presented to the jury.









The following case deals with authentication of a telephone call. The following case illustrates testimony which is sufficient to authenticate that a phone call was in fact made by a specific person.









U.S. v. Orozco-Santillan

903 F.2d 1262 (9th Cir. 1990)

* * *



Orozco-Santillan’s … argument is that the government failed to prove that he was the person who called Vela on August 6, 1987 (Count I). Orozco-Santillan concedes that there was sufficient evidence to prove all elements except his identity.

The identity of a telephone caller may be established by self-identification of the caller coupled with additional evidence such as the context and timing of the telephone call, the contents of the statement challenged, internal patterns and other distinctive characteristics, and disclosure of knowledge of facts known peculiarly to the caller. United States v. Miller, 771 F.2d 1219, 1234 (9th Cir. 1985); Fed.R.Evid. 901.

During his testimony, Orozco-Santillan denied that he made the August 6 telephone call containing threatening statements to Vela. Vela, on the other hand, testified that he recognized the voice of the caller, that the contents of the call revealed information possessed by Orozco-Santillan, and furthermore that Orozco-Santillan admitted to making the call. Vela’s testimony, if believed, was sufficient to establish the identity of the caller. We must assume that the jury resolved the conflict between Vela’s and Orozco-Santillan’s testimony in favor of Vela. … Therefore, there was sufficient evidence such that a reasonable jury could find that Orozco-Santillan was the person who made these threats to assault Vela.

The judgment of the district court is affirmed.







CHAPTER 11—Answers to End of Chapter Review Questions



1.	What does “authenticating a document” mean?

	(See section 11.1) To authenticate a document means to provide a proper foundation that the evidence is what it is said to be.



2.	What is a chain of custody? When is evidence of a chain of custody relevant?

	(See section 11.3) The chain of custody is the route the evidence took from the time it was taken into custody to the time of its appearance in the courtroom. Evidence of chain of custody is relevant when evidence is visually indistinguishable from other evidence, i.e. blood or drugs.



3.	What is self-authentication?

	(See section 11.4) Self-authentication refers to certain documents which require no extrinsic evidence to establish authenticity, and are deemed admissible without testimony. These include such things as certified copies of public records, newspapers and periodicals.

4.	What is an ancient document?

	(See section 11.6, and see chapter 10 also.) An ancient document is one which is over 20 years old. This type of document may require special testimony for authentication. (See hearsay exception 803(16))



5.	If authenticating a business record you believe is admissible under the hearsay exception found in FRE 803(6), what must be shown for the record to be admissible?

	(See section 11.5) FRE 803(6) refers to the “business records” exception. The custodian of the record must testify that the record was compiled by a person with knowledge (or from information transmitted by a person with knowledge) in the ordinary course of a regularly conducted business activity. Obviously the best custodian is one who knows exactly who prepared the record, and under what circumstances. It is not always possible, however, to obtain testimony from such a custodian. For example, in an embezzlement case, it is possible that the individuals who know about the contents of the record will not testify (pursuant to their 5th Amendment privilege). It is important to remind your students that this does not mean that the evidence is inadmissible. The custodian (often the officer who seized the property at the time of the arrest) may testify as to where the property was found. Experts or other witnesses may provide testimony as to how it was prepared. Remind your students that although, to be authentic, the record must have been made by a person with knowledge, you don’t need testimony from that person. The contents of the document are a basis for cross-examination, but the accuracy or inaccuracy of the document does not determine admissibility.



6.	What must be done to authenticate an intangible or high-tech record?

	(See section 11.7) To authenticate a highly technical record, process evidence may be required to show the manner in which the record was created, by whom, and under what circumstances.



7.	What is the “best evidence rule?”

	(See section 11.9) The proponent of the evidence must use the best evidence available. For example, the best evidence of a written contract is the contract itself, and not the testimony of a party about what the contract says.



8.	What is summary evidence, and when is it admissible?

	(See section 11.10) Summary evidence is an abbreviated representation of other 	evidence. It is admissible when created from a set of documents that is so voluminous 	or complex that the documents cannot be examined conveniently in court.



CHAPTER 11—Answers to hypotheticals.



1.	There are a variety of ways to authenticate the bond list from Prudential.

•	A broker from Prudential Securities may be called to testify about the contents of the document, and how it is compiled.

•	Melvin may be called as an adverse witness to authenticate the document.

•	Bambi may even testify that she is the custodian of the record, and that Mel receives such bond summaries monthly in the mail from Prudential Securities. This may be deemed sufficient for admissibility.



The burden of authentication of such a document is minimal.



A certified court record is self-authenticating. (See FRE 902(4).). Therefore, no testimony is required to authenticate the certified copy of the court record that Mel seeks to introduce.



Since the contract is missing, Mel has several options to admit evidence about the premarital agreement. First, he can subpoena Bambi’s copy. If Bambi fails to produce a copy, then Mel can depose Bambi about the agreement, and use her statements about its contents in trial, since her statements, when used by the opposing party, are considered “best evidence.” Finally, Mel may lay a proper foundation by testifying that the document cannot be found anywhere. Then he will be able to testify about the contents of the agreement according to his recollection.
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CHAPTER 12

	CONSTITUTIONAL CONSTRAINTS ON THE ADMISSIBILITY OF EVIDENCE



Chapter Theme



	The focus of this chapter is to provide the student with a view of those portions of the bill of rights which have direct effects on the admissibility of evidence. Specifically, this chapter looks at the Fourth Amendment with regard to unlawful search and seizure, the Fifth Amendment with regard to protections against compelled self-incrimination, and the Sixth Amendment’s confrontation clause.



Instructor Approach



	The instructor should attempt, during this chapter, to incorporate information in the past chapters to give greater insight into the rules of evidence, and the constitutional boundaries which influence their implementation. For example, when discussing the confrontation clause, the instructor should remind students of the various hearsay exceptions, and how such exceptions might conflict with the accused’s right of confrontation.

	When discussing the exclusionary rule and its enormous impact on the admissibility of evidence, it would be valuable to point out how relevant, admissible evidence can be kept away from the trier of fact if the evidence is excluded on constitutional grounds. Examples should be developed by the teacher and the students to point out the monumental effect of the exclusionary rule, and the policy underlying it should be discussed.



New Words and Phrases

Probable cause

Seditious publications

Self-incrimination

Inculpate

Coerced confession

Accused

Custodial interrogation

Fruit of the poisonous tree

Tainted



Chapter 12 - Supplemental Cases



	The law on the exclusionary rule as it relates to unlawful search and seizure is summarized in the textbook in very abbreviated form. The attempt was made to give an overview of the subject to the paralegal student, assuming those with interest would be able to study this topic further in classes relating to criminal procedure. For those teachers who wish to give added attention to the subject in their evidence course, the following two cases on warrantless vehicular search are provided to show the trends and uncertainties in this controversial, fast moving area of law. The first case, California v. Acevedo, is a 1991 U.S. Supreme Court case which allows warrantless searches of both automobiles and containers found within those automobiles, where the police have probable cause to believe that the automobile or container contains contraband. This case would seem to ring in the death knell for any exclusionary rule sanctions for warrantless vehicle searches, however, the next case, U.S. v. Marshall, indicates clearly that the exclusionary rule as it relates to warrantless vehicle searches is far from dead.









California v. Acevedo

500 U.S. 565 (1991)



	This case requires us once again to consider the so-called “automobile exception” to the warrant requirement of the Fourth Amendment and its application to the search of a closed container in the trunk of a car.

… On October 28, 1987, Officer Coleman of the Santa Ana, Cal., Police Department received a telephone call from a federal drug enforcement agent in Hawaii. The agent informed Coleman that he had seized a package containing marijuana which was to have been delivered to the Federal Express Office in Santa Ana and which was addressed to J.R. Daza at 805 West Stevens Avenue in that city. The agent arranged to send the package to Coleman instead. Coleman then was to take the package to the Federal Express office and arrest the person who arrived to claim it. Coleman received the package on October 29, verified its contents, and took it to the Senior Operations Manager at the Federal Express office. At about 10:30 a.m. on October 30, a man, who identified himself as Jamie Daza, arrived to claim the package. He accepted it and drove to his apartment on West Stevens. He carried the package into the apartment. At 11:45 a.m., officers observed Daza leave the apartment and drop the box and paper that had contained the marijuana into a trash bin. Coleman at that point left the scene to get a search warrant. About 12:05 p.m., the officers saw Richard St. George leave the apartment carrying a blue knapsack which appeared to be half full. The officers stopped him as he was driving off, searched the knapsack, and found 1 1/2 pounds of marijuana. At 12:30 p.m., respondent Charles Steven Acevedo arrived. He entered Daza’s apartment, stayed for about 10 minutes, and reappeared carrying a brown paper bag that looked full. The officers noticed that the bag was the size of one of the wrapped marijuana packages sent from Hawaii. Acevedo walked to a silver Honda in the parking lot. He placed the bag in the trunk of the car and started to drive away. Fearing the loss of evidence, officers in a marked police car stopped him. They opened the trunk and the bag, and found marijuana.

	Respondent was charged in state court with possession of marijuana for sale, in violation of Cal. Health & Safety Code Ann. § 11359 (West Supp. 1991). He moved to suppress the marijuana found in the car. The motion was denied. He then pleaded guilty but appealed the denial of the suppression motion. The California Court of Appeal, Fourth District, concluded that the marijuana found in the paper bag in the car’s trunk should have been suppressed. … The court concluded that the officers had probable cause to believe that the paper bag contained drugs but lacked probable cause to suspect that Acevedo’s car, itself, otherwise contained contraband. Because the officers’ probable cause was directed specifically at the bag, the court held that the case was controlled by United States v. Chadwick, 433 U.S. 1, 97 S.Ct. 2476, 53 L.Ed.2d 538 (1977), rather than by United States v. Ross, 456 U.S. 798, 102 S.Ct. 2157, 72 L.Ed.2d 572 (1982). 	Although the court agreed that the officers could seize the paper bag, it held that, under Chadwick, they could not open the bag without first obtaining a warrant for that purpose. The court then recognized “the anomalous nature” of the dichotomy between the rule in Chadwick and the rule in Ross. That dichotomy dictates that if there is probable cause to search a car, then the entire car—including any closed container found therein—may be searched without a warrant, but if there is probable cause only as to a container in the car, the container may be held but not searched until a warrant is obtained. The Supreme Court of California denied the State’s petition for review.

	On May 14, 1990, Justice O’CONNOR stayed enforcement of the Court of Appeal’s judgment pending the disposition of the State’s petition for certiorari, and, if that petition were granted, the issuance of the mandate of this Court.



***



	Although we have recognized firmly that the doctrine of stare decisis serves profoundly important purposes in our legal system, this Court has overruled a prior case on the comparatively rare occasion when it has bred confusion or been a derelict or led to anomalous results. … We conclude that it is better to adopt one clear-cut rule to govern automobile searches and eliminate the warrant requirement for closed containers …

The interpretation of the Carroll doctrine set forth in Ross now applies to all searches of containers found in an automobile. In other words, the police may search without a warrant if their search is supported by probable cause. The Court in Ross put it this way: “The scope of a warrantless search of an automobile … is not defined by the nature of the container in which the contraband is secreted. Rather, it is defined by the object of the search and the places in which there is probable cause to believe that it may be found.” … It went on to note: “Probable cause to believe that a container placed in the trunk of a taxi contains contraband or evidence does not justify a search of the entire cab.” We reaffirm that principle. In the case before us, the police had probable cause to believe that the paper bag in the automobile’s trunk contained marijuana. That probable cause now allows a warrantless search of the paper bag. The facts in the record reveal that the police did not have probable cause to believe that contraband was hidden in any other part of the automobile and a search of the entire vehicle would have been without probable cause and unreasonable under the Fourth Amendment.

	Our holding today neither extends the Carroll doctrine nor broadens the scope of the permissible automobile search delineated in Carroll, Chambers, and Ross. It remains a “cardinal principle that ‘searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendment—subject only to a few specifically established and well-delineated exceptions.’” … We held in Ross: “The exception recognized in Carroll is unquestionably one that is ‘specifically established and well delineated.’” … Until today, this Court has drawn a curious line between the search of an automobile that coincidentally turns up a container and the search of a container that coincidentally turns up in an automobile. The protections of the Fourth Amendment must not turn on such coincidences. We therefore interpret Carroll as providing one rule to govern all automobile searches. The police may search an automobile and the containers within it where they have probable cause to believe contraband or evidence is contained. The judgment of the California Court of Appeal is reversed, and the case is remanded to that court for further proceedings not inconsistent with this opinion. It is so ordered.







U.S. v. Marshall

986 F.2d 1171 (8th Cir. 1993)



… Zachary E. Marshall appeals from his conviction for being a convicted felon in possession of a firearm, in violation of 18 U.S.C. § 922(g)(1). Marshall challenges the district court’s denial of his motion to suppress evidence and the sufficiency of the government’s evidence. Finding that the district court erroneously admitted the gun discovered in a search of the mini-van Marshall had been driving, we reverse the conviction.

On March 28, 1991, St. Louis Police Officers David Doetzel and Kenneth Lammert noticed that an unoccupied mini-van was parked with its motor running in the 1700 block of Cole Street. At trial, Officer Lammert testified that he and his partner had known that the van belonged to or, at least, was often driven by Marshall, and that Marshall was a subject of an ongoing investigation concerning guns and narcotics. When the officers checked the van, they found that the doors were locked and the keys were in the ignition. They watched the vehicle for a short time until their shift ended, but no one entered the van. When Officer Michael Wuellner came on duty that afternoon, he received information concerning the unoccupied mini-van. When he ran a check on the mini-van’s license plate number, Officer Wuellner discovered that the vehicle had ten unpaid parking tickets and was registered to a Denice Allen. By the time he received the information, the vehicle had begun to move. Officer Wuellner subsequently pulled the vehicle over in the 1400 block of Cole Street. The sole individual in the van identified himself as Zachary Marshall. Officer Wuellner ran a check on that name and determined that Marshall was wanted for a probation violation. Officer Wuellner then arrested Marshall and placed him in the back of his squad car. Because the mini-van had ten unpaid parking tickets, Officer Wuellner radioed for a tow truck to remove the vehicle to one of the city’s impound lots, in accordance with police department policy. What transpired next was the subject of considerable dispute at trial. It is undisputed that at some point during the arrest, Officers Lammert and Doetzel, now off-duty, saw Officer Wuellner’s squad car behind the mini-van and stopped to offer assistance. At trial, these two officers and Officer Wuellner testified that they had merely closed the mini-van’s door and had waited for a backup police officer and the tow truck to arrive. Officer Wuellner testified that as soon as the backup had arrived, he had driven Marshall to the local police station. All three stated that they had never conducted any search of the vehicle at the scene. By contrast, Marshall and his cousin, who had stopped at the scene after recognizing the van, testified at trial that the officers had thoroughly searched the van at the scene. Moreover, they testified specifically that the officers had explored under the van’s front seats in the course of their search, but had found nothing.



	After Officer Doetzel left the scene, he telephoned Detective Lou Berry in the Intelligence Division of the St. Louis Police Department. When asked why he had called Berry, Doetzel testified that Berry was the individual who had informed Doetzel and his partner that Marshall was under investigation and that the mini-van was supposedly being used in illegal activities. While the mini-van was being towed to a city impound lot, Detective Berry telephoned Sergeant Robert Dwyer, who was working temporarily with a federal drug task force at that time. According to Dwyer’s testimony, Berry told him that Marshall had been arrested and that the mini-van he had been driving was being towed to an impound lot. Dwyer testified that Berry then asked him to conduct an inventory search of the vehicle because Berry was not available to do so. Officer Dwyer and his partner, Michael Dueker, located the vehicle at the impound lot and began their search. Dueker initiated his search “in the driver’s side area,” but was able to find nothing, even after lifting the flap of material that hung down from the bottom of the seat. Approximately ten minutes later, however, Dwyer found a nine-millimeter Smith & Wesson handgun lodged in the framework underneath the driver’s seat. The officers also recovered a cellular phone, a Rolex watch, a box of ammunition, a small black bag, and several other personal items. Officer Dwyer called for an evidence technician, who removed the gun and processed it for fingerprints. The technician lifted one fingerprint from the ammunition magazine, or clip, and a second partial print from the gun’s slide mechanism. The technician forwarded the prints to an examiner in the department’s Identification Section. After comparing the lifted prints to known prints in the department’s files, the examiner determined that the print from the clip matched the file print for Zachary Marshall. He concluded that the partial print from the slide mechanism, however, did not contain enough points of comparison to allow him to make an identification. A grand jury subsequently indicted Marshall for being a felon in possession of a firearm, in violation of 18 U.S.C. § 922(g)(1). Marshall filed a motion to suppress the gun as the fruit of an illegal search. Because the case was tried to the bench without a jury, the district court took the motion with the case as a whole and ruled on the admissibility of the gun when it was offered at trial. The court admitted the gun and convicted Marshall.

	II.	Marshall raises two claims of error on appeal. First, he argues that the district court erred in admitting the gun on the ground that it was properly discovered in the course of a police inventory of the mini-van. Second, he claims that the government did not establish that the gun operated as designed, thereby failing to prove an essential element of the offense, namely, that the handgun was a firearm within the meaning of the statute. The district court’s admission of the gun during the trial of this case constituted the equivalent of a denial of a motion to suppress. In reviewing the grant or denial of a motion to suppress evidence on Fourth Amendment grounds, we are bound by the district court’s findings of fact regarding the circumstances of the search unless we believe on the basis of the record as a whole that the district court clearly erred. … We may reverse the district court’s ultimate ruling on the suppression motion, however, if the ruling reflects an erroneous view of the applicable law. Applying this standard to the present case, we hold that the district court erred in admitting the gun as the product of a lawful inventory search because the government failed to establish that the search was conducted according to standardized procedures.

	The “cardinal principle” in Fourth Amendment search and seizure jurisprudence is that “searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendment—subject only to a few specifically established and well-delineated exceptions.” … When the government seeks to introduce evidence that was seized during a warrantless search, it bears the burden of showing the need for an exemption from the warrant requirement and that its conduct fell within the bounds of the exception. … In South Dakota v. Opperman, the Supreme Court defined what has become known as the “inventory exception” when it held that the police may lawfully conduct a warrantless search of an impounded automobile that is designed to produce an inventory of the vehicle’s contents. Because the police are performing an administrative or caretaking function rather than a criminal investigatory function when they impound an automobile, the Court found that the policies underlying the Fourth Amendment’s warrant requirement are inapplicable. Thus, in the Court’s view the central inquiry is whether the inventory search is reasonable under all the facts and circumstances of the particular case.

	Using this analysis, the Supreme Court has concluded that inventory searches conducted according to standardized police procedures, which vitiate concerns of an investigatory motive or excessive discretion, are reasonable. The reasonableness of a police inventory search of an impounded vehicle stems from increased concerns on the part of the police and a reduced interest on the owner’s part. The Supreme Court has consistently stated that an individual has a diminished expectation of privacy in an automobile due to the public nature of automobile travel. To the contrary, the Court has identified substantial reasons for inventorying the contents of impounded vehicles: “the protection of the owner’s property while it remains in police custody; the protection [of] the police against claims or disputes over lost or stolen property; and the protection of the police from potential danger.”

… In the present case, there is no dispute that the vehicle was properly impounded. Officer Wuellner testified that department policy requires the impoundment of vehicles that have ten unpaid parking tickets. Thus, Officer Wuellner did not exercise any discretion or single out the mini-van Marshall had been driving for special treatment. Once the vehicle had been impounded, all of the reasons supporting the inventory searches in Opperman … applied to an inventory of the mini-van. Because the only occupant of the van had been arrested and was not even the owner of the vehicle (the van belonged to Marshall’s aunt), the police could reasonably have concluded that the van would remain in the impound lot for a significant period of time. … Accordingly, inventorying and removing any valuables from the vehicle protected the property of both Marshall and his aunt from the risk of theft or vandalism. Moreover, the inventory protected the police, tow truck driver, and impound lot employees from claims that they had lot or stolen the van’s contents. Finally, had the police not searched the van, a loaded gun would have remained hidden in the impound lot. Ultimately, the gun might have fallen into the hands of vandals (possibly juveniles), or Marshall’s partners might have attempted to retrieve it, in either case creating a substantial risk to the lot’s employees and the general public.

These policies point to the reasonableness of an inventory search of the mini-van after it had been impounded. “An inventory search is not constitutionally reasonable, however, merely because it serves important governmental interests. To pass constitutional muster, the search also must be conducted pursuant to standard police procedures.” … The requirement of standardized procedures serves to remove the inference that the police have used inventory searches as “a purposeful and general means of discovering evidence of crime.” The requirement that standardized criteria or established routine exist as a precondition to a valid inventory search “is based on the principle that an inventory search must not be a ruse for a general rummaging in order to discover incriminating evidence.” … Stated another way, the police may not raise the inventory-search banner in an after-the-fact attempt to justify what was, as in the present case, in fact purely and simply a search for incriminating evidence. The lack of such standard procedures caused the Supreme Court to uphold the exclusion of marijuana seized from a locked suitcase that the police discovered in the trunk of a defendant’s automobile during what they claimed had been an inventory search. Florida v. Wells, 495 U.S. at 4, 110 S.Ct. at 1635. In Wells, the record contained no evidence that the Florida Highway Patrol had any policy that addressed the opening of closed containers found during inventory searches. … Thus, the Supreme Court held that “absent such a policy, the … search was not sufficiently regulated to satisfy the Fourth Amendment.”

	

	In this case, the government has similarly failed to present any evidence that demonstrates the existence of standardized inventory procedures adopted by the St. Louis Police Department or that Officers Dwyer and Dueker followed them in searching the mini-van. Officer Dwyer’s direct testimony at trial did not mention any standard procedures whatsoever. When defense counsel provided him a second opportunity to discuss standard procedures on cross-examination, he replied that his purpose in searching the mini-van was to “locate items of value that you wouldn’t necessarily want to leave in a vehicle towed, in addition to items of evidentiary value.” Officer Dwyer later repeated that the search was directed toward finding evidentiary items to be used in a criminal proceeding. Officer Dueker, called as a rebuttal witness, echoed his partner’s statements that the purpose of searching the mini-van was to find evidence of criminal activity. Moreover, Officer Dwyer was unable to state even when inventory searches are to be conducted. He stated: “Well my understanding is that a vehicle will be search[ed] in conjunction with being towed, if it’s being towed for a reason.” From this statement, we cannot determine what reasons for towing also trigger an inventory search. Thus, we cannot know whether the mini-van was targeted for a search according to standard departmental policy or merely because Marshall had been driving it. Having carefully reviewed the trial transcript, we find that the testimony of Officers Dwyer and Dueker does not reveal any established procedures designed to inventory and remove valuable or dangerous items from the impounded vehicle and to guide the scope of the officers’ discretion in conducting the search. From their statements, the only factors guiding the officers’ search appear to have been their experience and intuition regarding the likely location of incriminating items in a vehicle. Thus, we hold that the absence of standardized procedures in this case, coupled with the substantial evidence of an investigatory motive on the part of the police, rendered the search of the mini-van unreasonable under the Fourth Amendment.

	Our holding on the unique facts of this case does not disturb the line of inventory search cases that this court has decided. The police are not precluded from conducting inventory searches when they lawfully impound the vehicle of an individual that they also happen to suspect is involved in illegal activity. When the police follow standardized inventory procedures that impact all impounded vehicles in a similar manner and sufficiently regulate the discretion of the officers conducting the search, the reasonableness requirement of the Fourth Amendment is satisfied.

	Thus, when the police conduct inventory searches according to such standardized policies, they may keep their eyes open for potentially incriminating items that they might discover in the course of an inventory search, as long as their sole purpose is not to investigate a crime. The lack of standardized policies in this case, however, prevents the government from justifying the search of the mini-van as a lawful inventory. In sum, we hold that the district court erred in admitting the gun as evidence. Therefore, we do not address Marshall’s second argument concerning the sufficiency of the government’s case. Accordingly, because the only evidence linking Marshall to the possession of a firearm arose from the improper search of the mini-van, we reverse his conviction for being a felon in possession of a firearm and remand the case to the district court with directions to enter a judgment of acquittal.



CHAPTER 12—Answers to End of Chapter Review Questions



1.	What is the standard that must be met for the court to issue a search warrant?

	(See section 12.2) There must be a showing of probable cause, supported by oath or affirmation, that specific things to be seized or places or persons to be searched contain evidence of a crime.



2.	If a private citizen trespasses on property without any authority, and finds evidence of unlawful activity, is the evidence admissible?

	(See section 12.2) It may well be admissible. The Fourth Amendment only protects 	against government intrusion, and so the exclusionary rule does not apply.



Name three situations in which a search made without a warrant will be he constitutional.  (Any of the “Ya but” exceptions listed in section 12.4 would be satisfactory). Three such exceptions are:



( Searches incident to a lawful arrest of the detainee and his or her immediate surroundings in order to secure the safety of the officers and surrounding population.



( Searches of moving vehicles where police have probable cause to believe that the vehicle contains evidence of a crime.



	( Searches of impounded vehicles for inventory purposes to insure police and public

	safety, and to protect against lost property or claims of lost property.



What is the difference between a coerced confession and a confession made without proper Miranda warnings?



(See section 12.5 & 12.6) A coerced confession (one forced from a detainee through sleep deprivation, food deprivation, physical torture, etc.) is always unconstitutional and inadmissible. A confession made without proper Miranda warnings is considered procedurally flawed and is inadmissible to prove guilt, but may be admissible for impeachment or other purposes.



What is the exclusionary rule?

	(See section 12.8) The exclusionary rule is the “cure” for unconstitutional conduct by 	police. It requires the exclusion from criminal proceedings, of evidence obtained 	unlawfully by the government.



6.	What is the “fruit of the poisonous tree” doctrine?

	(See section 12.9) This doctrine provides that evidence not found during an illegal search or coerced confession, but found subsequently as a result of information obtained during the illegal search or coerced confession, is “tainted” by the unconstitutionality of the original illegal conduct, and therefore such evidence is inadmissible under the exclusionary rule.



What is the right of confrontation?

	(See section 12.7) The right of confrontation, grounded in the Sixth Amendment, 	gives the accused the right to be physically present at trial when testimony is being 	offered against him, and to cross-examine the witnesses.



Chapter 12—Answers to Hypotheticals

Hypothetical #1



Jonathan’s confession is inadmissible in the prosecution’s case in chief. It was given 

	after Jonathan was held in isolation for three days, and interrogated without counsel for long periods of time, despite his request for representation.



2.	The confession would not be admissible even for impeachment purposes. Although the confession was inadmissible for technical reasons (Jonathan’s Miranda rights were violated when he wasn’t provided with counsel after he requested an attorney,) it also has the appearance of having been coerced, and therefore inadmissible on Fifth Amendment grounds. He spent three days in isolation, and was interrogated for long periods of time. Although there is no evidence of beatings or that type of physical torture, it is not difficult to argue that Jonathan’s isolation and long periods of interrogation compelled a coerced, rather than voluntary, confession.



Hypothetical #2



The search of Swifty’s glove compartment was lawful, since the vehicle was searched after being impounded. There was no warrant. “Ya, but” searches of impounded vehicles for inventory purposes to insure police and public safety and to protect against lost property or claims of lost property do not require warrants as such searches are implicitly reasonable.



The writing sample that Swifty gave to the police was lawfully obtained. The Fifth 

	Amendment applies to testimony. A handwriting sample is not testimonial in nature, and is not considered constitutionally protected. Miranda applies to custodial interrogation, but not to the procurement of exemplars. There is no right to having counsel present before being required to give a handwriting sample.



The admission by Swifty that it was his signature on the motel check-in card is inadmissible to prove Swifty’s guilt, in that the question was asked and the admission made prior to his being advised of his Fifth Amendment (Miranda) rights. However, if Swifty later testifies that it was not his signature on that card, his admission would be admissible for impeachment purposes. This is because the failure to advise a detainee of his Miranda rights is considered by the courts to be a procedural error rather than a constitutional violation. There is no indication under these facts that the admission was coerced.

�

CHAPTER 13

COMMON LAW PRIVILEGES



Chapter Theme



The focus of this final chapter is to provide the student with a general overview of the concept of legal privilege, and to focus with some depth on the attorney-client privilege.



Instructor Approach



The instructor should be sure to emphasize that no privilege is absolute, and that any privilege should be explored for both its enforceability and for its exceptions.

This chapter attempts to look at the ways in which the attorney-client privilege can be breached. The instructor should be sure to emphasize the obvious to the paralegal, about the needs for circumspection with regard to discussing matters pending in the office, even if the paralegal believes the privilege would not apply.

It should also be emphasized that the states vary widely from each other with regard to the rules of privilege (unless the privileges are constitutionally based as discussed in Chapter 12). Although the U.S. Supreme Court made a consistent rule regarding the marital privilege for the federal system in the Trammel case, the court in that case was careful to enumerate the various interpretations of the privilege in the different state courts. At the time Trammel was decided in 1980, eight states provided that one spouse was incompetent as a matter of law, to testify against another in a criminal proceeding. Sixteen states provided a privilege against adverse spousal testimony, with either spouse allowed to exercise the privilege. Nine states entitled the witness-spouse to assert the privilege, but not the defendant-spouse. The remaining 17 states had abolished the privilege altogether by 1980. Since 1980, some states have drafted rules to conform their marital privilege to the federal rules, but most continue with their own precedents. When a privilege issue is raised, a research project is almost invariably created to determine the law in the relevant jurisdiction.

It should also be noted that confidential communications between spouses may be protected by a privilege which is distinct from the marital privilege. In other words, a husband may not be able to testify about a secret told to him by his wife, even though he might be able to testify about other matters that were not told in secret or that were observed by him. In other words, marital privileges are often seen as two distinct privileges in various jurisdictions: 1) The privilege protecting confidential communications between spouses and 2) The privilege providing protection against spouses testifying against each other for any purpose.



New Words and Phrases

Privilege

Confidential communications

In camera

Peripheral statements

Chapter 13—Answers to End of Chapter Review Questions



1.	What is a privilege?

	(See section 12.1) A privilege is the legal right and/or obligation to refuse to testify on 	certain matters.



2.	What is the attorney-client privilege?

	(See section 12.2) The attorney-client privilege protects confidential communications between the attorney and/or agents for the attorney, and the client. The client may waive this privilege, however neither the attorney nor his or her agents may waive the privilege.



3.	What is the crime-fraud exception?

	(See section 13.4) The attorney-client privilege is destroyed as to those 	communications made (even though in confidence) because the client is requesting 	legal assistance to carry out a contemplated or ongoing crime.



4.	What is the spousal privilege, and who holds the privilege in federal court today?

(See section 13.5) The spousal privilege describes a widely varying body of law which protects spouses from being forced to testify against each other, or in some instances, protects a defendant-spouse from the testimony of a witness spouse. In federal court, only the witness-spouse holds the privilege.



5.	How do states treat the physician-patient privilege?

	(See section 13.6) States are diverse in the manner in which they treat physician-	patient communications. In some states, there is no such legal privilege. In others, 	communication directly related to medical issues may be privileged, but peripheral 	comments, even said in confidence, would not. There are many variations on the 	theme.



6.	Does the military have to answer subpoenas for documents related to an on-going investigation?

	(See section 13.9) State and military secrets are protected by privilege for national 	security purposes.



7.	Can a client waive the attorney client privilege?

	(See section 13.3) Yes, a client can unilaterally waive the privilege, as the client is the only one who actually holds the privilege. The attorney must testify if the client waives the privilege, since the attorney does not have any independent right to assert the privilege in his or her own behalf.











CHAPTER 13—Answers to Applications

Hypothetical #1



Mr. Smith’s confession to the second Mrs. Smith was probably a confidential communication. In federal court, pursuant to the Trammel case, if this was a confidential communication shared only between Mr. and Mrs. Smith during the time they were married, Mr. Smith could bar Mrs. Smith from testifying. This is because Trammel only limits the marital privilege to the witness-spouse when the testimony proffered is not related to a confidential communication. If Mr. Smith made his statement in the presence of others, however, under Trammel Mrs. Smith would be allowed to testify if she so elected. In a variety of states, however, Mrs. Smith (the second) could be compelled to testify even if the communication was made in confidence.



If the second Mrs. Smith declined to testify, in most states (and in the federal system) she could not be compelled to do so, even though her testimony might be critical to obtaining a conviction.



Hypothetical #2



The attorney cannot be compelled to testify about Jonathan’s confession of murder. The confession itself (admitting the murder) was not made in order to commit the murder, so it does not come under the crime-fraud exception. (The murder was already done when the confession was made.) The request to help hide the evidence is another story, as indicated below.



The attorney may not advise Jonathan regarding how to deal with the gun, and were she to do so, she would be guilty of a crime. In addition, since Jonathan is seeking legal assistance to obstruct justice and hide evidence, the communication itself falls under the crime-fraud exception. Therefore, Jonathan’s communication in requesting assistance to hide the gun is not privileged, and the attorney could be compelled to testify about that.
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