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In July 2003, GMAC sued Honest Air and Mr. Babcock for
$35,815.26 as damages resulting from the breach of the terms of
the RISC.




themselves of pre

conclude that the court el -

negotiable instrument. However, we affirm because GMAC, by its
business practices and conduct, bore the risk of loss in its

transactions involving Mr. Babcock and Honest Air.




Section 673.605
party to pay an instrument is secur
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person entitled to enforce the instrument impairs the value of the interest
in collateral, the obligation of an indorser or accommodation party
having a right of recourse against the obligor is discharged to the

extent of the impairment.




should be off the hook using th asic
states GMAC gave up the “perfection of interest” in the Corvette
when they removed the lien. Also its stating that courts agreed with
the UCC applied and that because the value of the collateral
exceeded the amount claimed by GMAC.




QUESTION 3

Our analysis of this case begins with chapter 673, which is titled
Uniform Commercial Code: Negotiable Instruments. Section
673.1041(1) generally defines a negotiable instrument as "an
unconditional promise or order to pay a fixed amount of money,
with or without interest or other charges described in the promise
on order." Additionally, it must be "payable to bearer or to order
at the time it is issued or first comes into possession of a holder"
and "payable on demand or at a definite time." § 673.1041(1)(a),
(b). A negotiable instrument, by definition, "[d]oes not state any
other undertaking or instruction by the person promising or ordering
payment to do any act in addition to the payment of money." §
673.1041(1)(c).This is explaining Babcock and Honest Airs
reasoning of why they should be off the hook using the UCC
673.6051(6) which basically states GMAC gave up the “perfection
of interest” in the Corvette when they removed the lien. Also its
stating that courts agreed with the UCC applied and that because

the value of the collateral exceeded the amount claimed by

GMAC.




QUESTION 3

®* Negotiable instrument.- means an unconditional promise or order to
pay an amount of money, with or without interest or other charges
described in the promise or order, if it:

®* Is payable to bearer (person, owner, possessor) or to order at the time

it is issued or comes into possession of a holder;
®* Is payable on demand or at a definite time;

®* Does not state any other undertaking or instruction by the person
promising or payment to do any act in addition to the payment of

money, but the promise or order may contain:

®  An undertaking or power to give, maintain, or protect collateral to secure

®*  An authorization or power to the holder to confess judgment or realize on

or dispose collateral; or

®* A waiver of the benefit of any law intended for the advantage or

protection of an obligor.



QUESTION 4

® In contrast, the RISC in this case creates a series of obligations upon the
vehicle purchaser, requiring the buyer "to buy the vehicle on credit
under the agreement”; "to pay the creditor the amount financed and
finance charge according to the payment schedule"; and to give "the
creditor a security interest” in the vehicle. The RISC sets forth additional
instructions or undertakings by both the "person promising" payment
and by the creditor "ordering payment." Among other things, the
debtor agrees not to remove the vehicle from the United States and to

reimburse advances made by the creditor in payment of repair or

storage bills, and the creditor agrees to dispose of the collateral in
certain ways following repossession. The RISC also obligates the buyer
to pay fees for late payment or dishonored checks. All of these
undertakings bring the RISC within the exclusionary language of section
673.1041(1)(c), which provides that a negotiable instrument "does not
state any other undertakings" in addition to the payment of money. A
negotiable instrument should be "simple, certain, unconditional, and
subject to no contingencies. As some writers have said, it must be a']

courier without luggage."



QUESTION 4

Showing the factors/elements of the RISC in the case, such as
buying the vehicle under the agreement, a payment schedule,
giving the creditor (GMAC) security interest in the vehicle. The RISC
gives specific instructions to the person promising (Debtor Honest Air
and Mr. Babcock who is paying) and by the creditor (GMAC)
ordering payment. Debtor Honest Air and Mr. Babcock agrees not
to remove the corvette from the United States If vehicle gets
reposed, the debtor (Honest Air and Mr. Babcock) must pay
creditor (GMAC) the fees.

The RISC also obligates the buyer (Honest Air and Mr. Babcock) to

pay fees for late payment or dishonored checks.
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the result 4 would fol g
instrument. § 673.1 041, la. Stat. Ann. (1993). Thus, the omment
clarifies that Article 3 was not intended to apply to a contract for
the sale of an automobile; nevertheless, nothing in Article 3 would
prevent a court from arriving at a decision "similar to the result that
would follow" if the RISC were a negotiable instrument.







for vehicles on whi

of those checks are returned for insufficient funds. It is apparent
that in the commercial setting in which it operates, GMAC of

necessity bears some risk of loss.







noncomplianc

Trust Co. v. Conner, 415 A.2d 7 an
Article 9 case),cited in State”"l Bank v. N.W. Dodge, In ., 108 lII.Aiop.
3d 376, 64 lll.Dec. 26, 438 N.E.2d 1345, 1349 (1982) (also arising
under Article 9). Therefore, when exercising its right to payment in full

before releasing its lien, GMAC is obligated to perform that function

properly.
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GMAC) under the RISC to pay GMA

The Florida statutes and UCC sections, in regards to retail
installment contracts, it places a minimal burden on creditors such as
GMAC, but the result of their nonfulfillment can be extremely
difficult to the debtor.







